REPORTS 


OF 


THE SUPREME COURT OF ALABAMA: 


CONTINUATION OF 


JUNE TERM, 


CLARK US CLARK 


As to equity jurisdiction, as to agreements between 
laie copartners. 


1, Where two, being partners in business, after a dissolution, 
entered into an agreement under seal stipulating by a penal- 
ty, an observance of certain conditions—held, on a bill filed 
by one of the parties, that Chancery had no jurisdiction to 
enforce the performance of the agreement by one,—the bill 
alleging no fraud, or desire of a rescission of the agreement, 
and the remedy of the party being clear at law. 


Error to the Circuit Court of Lauderdale, exercis- 
ing Chancery jurisdiction. 
In this case, a bill was filed in Chancery by John 


C. Clark against Marshall Clark, for an account, un- 


der 2 copartnership agreement. ‘These were the facts 


disclosed by the record. 
On the tenth day of August, 1825, John C, Clark 
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entered into a copartnership agreement, for the pur- 
pose of carrying on a mercantile business with Mar- 
shall Clark, John Simpson, and Thomas Simpson; 
the entire interest in which was afterwards vested in 
John C. and Marshall Clark by the withdrawal of 
the Simpsons. 'The said John C. and Marshal! Clark 
continued to transact the business of the firm until 
the sixteentn day of October, 1828, when the copart- 
nership was dissolved; and upon its dissolution, an 
agreement was entered into between them in the 
words following, to wit : 

“ Articles of agreement made and entered into this 
fifteenth day of January, in the year eighteen hun- 
dred and twenty-nine, between Marshall Clark of 
the one part, and John C. Clark of the other part, 
formerly merchants and copartners in trade, trading 
under the style and firm of M. Clark & Co., all of the 
town of Florence, and State of Alabama, as follows: 
Marshall Clark agrees to relinquish, and does here- 
by relinquish, to John C. Clark, all his right, ti- 
tle, claim, and interest, in the business of the late 
firm of M. Clark & Co., both at Moulton and Flo- 
rence ; and to all notes which belong to the firm of M. 
Clark & Co., and to all accounts and claims which are 
due upon the books of said firm, and to all profits, or 
interest, which he may, at any time, be entitled to as 
partner in said firm. Marshall Clark further relin- 
quishes, to the said John C. Clark, all right and ti- 
tle whatsoever to lot number eighty-one, in the town 
of Florence, or to any claim on account of the im- 
provements which are made thereon: In considera- 
tion whereof, the said John ©. Clark releases, dis- 
charges, and forever agrees to secure, and does here- 
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by release, discharge and secure the said Marshall 
Clark from all liability for any of the debts, or de- 
mands which may at this time exist or remain out- 
standing against the said firm of Marshall Clark & 
Co., and which have been contracted in the regular 
way of business, and from aii liability to the said 
John C. Clack for any losses of any kind which the 
said firm of Marshall Clark & Co. may have, or may 
hereafter sustain; he further binds and obligates 
himself to satisfy the debts, and settle the business 
of the late firm of Marshall Clark & Co., without 
any recourse upon the said Marshall, or holding him 
inany manner liable to the said firm of Marshall 
Clark & Co. as a partner in said firm, or on account 
of his private account upon the books of said firm, 
The said John C. Clark, further agrees to take upon 
himself, and to be responsible for all the contracts 
made by Marshall Clark with different mechanics, 
for building a house and making improvoments upon 
the lot number eighty-one, in the town of Florence ; 
and hereby binds and obligates himself to pay all 
debts, contracts, in making said improvement, and 
forever discharge the said Marshall Clark from all 
liability upon said contracts ; he further agrees to al- 
low to the said Marshall Clark the sumof sixty-four 
dollars, it being the amount paid by him to P. An- 
drews for board, while attending to the business of 
Marshall Clark & Co. 

“And for the performance of all and every of the 
articles and agreements above mentioned, the said 
Marshall Clark and John C. Clark, do hereby bind 
themselves, their executors, administrators, and as- 
signs, each to the other, in’ the penal sum of one 
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thousand dollars, firmly by these presents. In wit- 
ness whereof, the parties have hereunto set their 
hands and seals, the day and year aforesaid. 

“ Marsuatt Criark, (Seal.) 

“Joun C. Ciark, (Seal.) 

“Signed and sealed in the presence of | 
“Joun Simpson, ) | 


“Wittiam Furron.”  § 


The bill alleged, that complainant, when the 
above agreement was complete, entertained a full 
belief, that the said Marshall Clark would honestly 
perform his part thereof, by relinquishing to com- 
plainant all the notes, claims, demands, and debts, 
in his posession, due and owing to the said firm of J. 
C. & M. Clark ; but the said Marshall did not hon- 
estly account with orator as in good faith he should; 
but refused to deliver all the accounts and claims 
aforesaid, as bound to do in the agreement. Orator 
therefore prayed relief. Marshall Clark and the 
Simpsons having filed their several answers; anda 
voluminous collection of interrogatories being taken, 
‘—all, only setting forth extensive details of the co- 
partnership concerns;—after an account taken by 
the Master, the cause came up for hearing, and the 
bill was dismissed by the Chancellor. 





P. Anderson for plaininff in error. 
Ormond, contra. 


HOPKINS, J.—In this case, the parties had been 
partners in the mercantile business. Several months 
after the partnership had been dissolved, they made 
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an agreement, under their seals, which required the 


plaintiff in error to pay all the demands due, or to 
become due, from theirlate firm; exclusively to bear 
allits losses; to discharge the defendant from his 
private account upon the books of the firm; and to 
pay the debts which Marshall Clark had contracted, 
for making some timprovements on a lot in the town 
of Florence—the right to which was relinquished by 
the defendant in the agreement to John C, Clark. 
The defendant relinquished, also, to the plaintiff, by 
the agreement, allhis interest in the business of the 
late firm—his right in ali the notes that belonged to 
it—to a share of the profits, ayd to all accounts 
which were due upon the books of the firm. 

The bill, in the case, was filed by John C. Clark, 
upon the ground that the defendant had not deliver- 
ed to him all the notes, accounts, effects, and deeds, 


which belonged to the firm; and prayed that the de- 
fendant might be decreed to account for the amount 
of the sales made by the firm; of the merchandize 
which had belonged to it. according to the books of 
the firm; and to pay the deficiency between such 
amount, and that which the complainant had re- 
ceived. 

It is not the object of the plaintiff in error to re- 
scind the agreement. He does not allege that the 
defendant obtained it by fraud; nor are there allega- 
tions of his insolvency; and that he would, if not re- 
Strained by the exercise of the power of a Court of 
Equity, collect the notes and accounts of the late 
firm, 

For any violation of the agreement, he is clearly 
entitled to a legal remedy ; and the bill states nothing 
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to show that the remedy at law would not be as 
effectual as any which a Court of Equity could af 
ford. 

By the agreement, each party is bound to the 
other in the penal sum of one thousand dollars, for 
the performance of every thing required of him. If 
the penalty be less than the sum at which the 
plaintiff estiiates his damages, the same rule of law 
that determines the question, whether any sum be- 

a1 Powel! Yond the penalty can be recovered, is recognised by 
on Morts- a Court of Chancery." 
eo aneS We are of .opinion that the bill was properly dis- 
, missed for want of jurisdiction. 

Let the decree be affirmed. 


CLARK AND LINDSAY US SIMMONS. 


As to credits entered on the back of a bond. 


1. Acredit entered on the back of a bond, which is legible, 
though shewing some evidence of an attenipt to erase it, is 
good evidence of payment, to its extent, until disproved. 


Peter Simmons, by warrant from a justice of the 
peace of Jackson county, sued Lewis Clark and 
Oliver J. Lindsay, as makers of a note under seal: 
and judgment was given against the defendants; 
from which they took an appeal to the Circuit Court. 

On the trial in the Cirenit Court, judgment was 
also given against the defendants; and they removed 
the cause into this Court by writ of error. 
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A bill of exceptions disclosed, that on the trial, 
the plaintiff gave in evidence a note under seal, 
signed by the defendants, and stipulating the pay- 
ment to Peter Simmons, or order, of two thousand 
pounds of seed cotton ;—dated the thirtieth August, 
1827, and payable on the first of December thereaf- 
ter; the cotton for which given, was proven to have 
been worth, at the maturity of the note, one dollar 
and seventy-five cents per hundred weight. A credit 
having been read from the back of the note, for 
eleven dollars and sixteen cents,—the defendants 
roposed, as testimony, another credit, which ap- 
specify- 





peared, likewise, on the back of the note, 
ing the receipt on the sixteenth April, 1830, of fif- 
teen hundred and twenty-two pounds cotton. This 
eredit was legible, though an attempt had been made 
to obliterate it, by drawing a pen through the lines. 

The Court below, instructed the jury, that the 
last credit should be disregarded by them, there be- 
ing no other proof of payment. 


McClung, for the plaintiff. 
Robison, for the defendants. 


HOPKINS, J.—Upon the trial of the issue in this 
case, in the Circuit Court of Jackson county, the 
plaintiffs in error, who were defendants in that Court, 
offered to read as evidence, an endorsement of a 
credit on the bond, on which the demand against 
them was founded. 'The endorsement is legible, al- 
though an attempt had been made to obliterate it, 
by drawing a pen over the lines. The Court in- 
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structed the jury, that it was not evidence ofa 
payment. 

We are of opinion the Court erred in giving 
the instruction. If the endorsement had been go 
effaced as to be illegible, a disinterested person who 
had seen it before the obliteration, would “ie been 
a competent witness to prove what had been the 
contents of it. ‘The endorsement being legible, is 
proof of the same fact. It was competent evidence, 
and would show the right of the plaintiffs in error 
to the credit they claimed, until it should be disproy- 
ed, or the effect of it explained away by the testimo- 
ny of the party.a 

Let the judgment be reversed, and the cause re- 
manded. 
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VS HOLLOWAY 


As topleadings in the action of slander. 
As to actionable words in slander. 
As to verdict and judgment tn slander. 


1. Upon general demurrer to a declaration, containing one good 
count, and others defective—the plaintiff is entitled te judg- 
ment, unless there be a misjoinder of actions. 

2, A count in a declaration for slander, averring, that the de- 
feudant charged the plaintiil’ in the words following, to wit: 
“You,” (meaning the plaintiff and others,) “ are a gang of 
murderers—you killed Taylor, and you know it ;” held, to be 
sufficiently certain ; and to entitle the plaintiff to his sepa- 
rate action. 

8, Although a declaration in slander, for words charging a felo- 


ny, need not aver that one has been committed ; yet, where a 


plaintiff, to render his cause of action complete, avers that 


one (whom he is charged to have murdered,) was killed,— 


the manner of such killing need not be set out, 

1, In an action of slander, the principle, that where words, some 
actionable, and others not, are alleged ina count, it is suffi- 
cient to prove those actionable ; applies to a case in which 
the application of some of the actionable words is shown, and 
that of the others does not appear. 

5. The Common Law rule, that a general verdict upon a de- 

claration in slander of several counts, where one is defective, 
is bad ;—is abrogated under the statute of amendments of 
1824, in all cases where the declaration contains a substan- 
tial cause of action, und a material issue is tried. 

6. The action of slander is maintainable separately, by one, on 
a charge that ‘ they,’’ (meaning the plaintiff and his family ,) 
“killed Taylor.” 

7. Entitling a declaration as of a term subsequent to that, to 
which the writ is returnable, is not, in this State, a defect 
available in error. 


AP 
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8. In the action of slander, a verdict upon the issue of noj 
guilly—that, “the jury find the issue, for the plaintiff,” &e, 
is sufficient. 


This was an action of slander, in St. Clair Circuit B ¢ 
Court. The plaintiff, William Holloway, declared 
against Joel Chandler, in seven counts; to which, a 
general demurrer was filed, and overruled: and un- 
der the plea of not guilty, a verdict was entered for 
the plaintiff. 

The counts in the declaration, set out : 

First—That before the commitment of the several 
grievances, by the said defendant, after mentioned, a 
certain man, by the name of 'Taylor, had died, or 
been killed, in the county of St. Clair, &e.—and the F | 
defendant contriving, &c.—falsely and maliciously } ' 
spoke of and concerning the plaintiff and others, — ; 
these false, scandalous, malicious, and defamatory 
words, following, that is to say—‘ You,” (meaning 
plaintiff and others,) “are a gang of murderers; 
you killed Taylor, and you know it :” meaning there- 
by, that plaintiff and others had murdered James 
Taylor. | 

Second/ly—That defendant, further contriving, &e. 
—falsely and maliciously spoke and published of 
plaintiff these other words, that is to say, “they,” 
(meaning the said plaintiff and others,) “are a gang of 
murderers—they, (meaning the plaintiff and others,) 
killed Taylor, and you, (meaning the plaintiff,) know 
it:” thereby meaning, that the said plaintiff and 
others had murdered James Taylor. 

Thirdly—That the defendant further contriving, 
&c.—spoke of the plaintiff these other false, scanda- 
lous, malicious, and defamatory words, viz: “ 'This 
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same set, (meaning plaintiff and others,) murdered 
Taylor, and you, (meaning plaintiff,) know it:’— 
meaning thereby, that the said plaintiff, in conjunc- 
tion with others, murdered James Taylor. 

Fourthly—That defendant further contriving, &c. 
—spoke these other words, to wit :—“ This same set, 
(meaning plaintiff and others,) are a parcel of mur- 
derers—they killed Taylor, and you, (meaning the 
said citizens,) know it;” meaning thereby, that the 
said plaintiff and others, had associated themselves 
together, and murdered the said James Taylor. 

Fifthly—That defendant further contriving, &¢.— 
spoke of plaintiff these other words, that is to say— 
“They, (meaning plaintiff and his family,) killed 
Taylor :” meaning thereby, that the said plaintiff 
and his family had murdered James Taylor. 

Sizthly—That defendant further contriving, &c¢.— 
spoke of plaintiff these other words, to wit: “He 
(meaning plaintiff,) killed Taylor, and you, (meaning 
the citizens aforesaid,) know it: meaning thereby, 
that the said plaintiff had killed and murdered the 
said James Taylor. 

Seventhly—That defendant further contriving, &e. 
—spoke of plaintiff these other words, viz: “ You, 
(meaning plaintiff,) killed Taylor:” meaning there- 
by, that the said plaintiff was guilty of the crime of 
murder. By means, &c., the plaintiff was injured, &c. 

The demurrer to this declaration, having been 
overruled, the following entry of judgment was made, 
to wit: 

“William Holloway vs. Joel Chandler, March term, 
1835. Came the parties, by their attorneys, and the 
matters in law arising upon the defendant’s demurrer 
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to the plaintiff’s declaration being heard, and by the 
Court here fully understood ;—it is ordered by the 
Court, that said demurrer be overruled; and the de. 
fendant be allowed to plead over; who having plead, 
not guilty—thereupon came a jury of good and law. 
ful men, to wit,” &c.—‘“ who being elected, tried and 
sworn, the truth to speak upon the issue joined, upon 
their oaths do say, that they find the issue for the 
plaintiff; and assess his damages to the sum of three 
thousand dollars. It is therefore considered,” &e. 

The defendant, by writ of error, brought the cause 
here ; and he assigned— 

1. That the Court erred in overruling the demur- 
rer. 

2. That the verdict was general—one count in the 
declaration being for the slander of plaintiff and his 
family; which was a misjoinder. 

3. That the verdict found the zssue in favor of 
plaintiff, without finding defendant guzlty of speak 
ing the words. 

4. That the declaration was entitled as of March 
term, 1835—the writ. being. returnable to March 
term, 1854, 

5. That the declaration contained no substantial 
cause of action. 

6. That a trial was had at the term, at which the 
declaration was entitled and filed. 

7. That no legal judgment was entered. 


P, Parsons and Ellis & Peck, for the plaintiff in 
error. 
McClung and S, Parsons for the defendant. 
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HOPKINS, J.—The action in this case was slan- 
der. ‘he plaintiff in error was the defendant in the 
action. ‘l'o the declaration, which contains seven 
counts, he filed a demurrer; that is, according to the 
statute law, a general one. ‘The judgment which 


lei 


is before us for review, overruled the demurrer. The 
cause was afterwards tried upon the general issue, 
and the verdict and judgment were for the plaintiff 
inthe action. Upon a general demurrer to the whole 
declaration, which contains one good count, and 
{ ? 
others that are defective, the plaintiff is entitled to 
: i ee ' , *  *1 Chitty’s 
judgment, unless there be a misjoinder of actions. Pl. 379, 
It is stated in the declaration, that before the ror inteps. 


words complained of, were uttered and published, pie 


one James ‘l'aylor had died, or been killed, in the? ar Poe 
e ? oulc 
county in which the venue in the declaration was 172; 3Cain 


’ 89, 263; 18 
laid Johns. R. 
The first count stated, that in a certain discourse, 5 ae.’ AP Ae 
which the defendant had with the plaintiff, of and 
concerning the plaintiff and others, the defendant 
falsely and maliciously spoke and published to and 
concerning the plaintiff and others, the following 
scandalous words—* You,” (meaning the plaintiff 
and others,) “are a gang of murderers—you killed 
Taylor, and you know it:” (meaning thereby that 
the plaintiff and others had murdered the said James 
Taylor.) ‘The statement in the declaration, shows 
the death of Taylor, but not the mode of it. The 
words laid in this count, charged that some per- 
sons, or some one, had killed him; the legal effect of 
which was, that whoever did the act, was guilty of 
afelony. As the words charged a felony, it was not 
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necessary to aver in the declaration that one had 

* Starkie been committed.” 

_— If the statement of 'Taylor’s death had been omit- 
ted in the declaration, it would not appear from the 
declaration, that the plaintiff had not been charged 
with killing a person, who was alive. ‘l'o make the 
plaintiff’s cause of action complete, it was necessary 
to state the death in the declaration ; but the manner 
of it, was immaterial. The objection which has 
been made to this count is, that the charge of the de- 
fendant was too uncertain and vague, to be applied 
to any one. 

In a case in 11 Johnson’s Reports, 59—it was de- 
cided that a count was good, which was upon the 
following words, uttered in a discourse with a father, 
of his children——“ your children are thieves.” One 
of the children brought the action, and it was deter- 
mined that he and the other children were entitled 
to separate actions for the slander. It has been held, 
also, that a colloquium can give application to a 
charge, that “one of theservants of J.S. is a thief.” 

The first count in this case does not state that the 
names of the other persons, to whom the defendant 
referred in his discourse with the plaintiff, concern- 
ing himself and others, were mentioned. He might 
have referred to others in that conversation, without 
naming them, and the charge may be too uncertain 
as to all other persons than the plaintiff, to give any 
of those intended by the defendant, a right to an ac- 
tion. But if the application of the words to the 
plaintiff be certain, his right of action cannot be af- 
fected, because they cannot be applied definitely to 
others. 'T'o allow such an effect to the want of ap- 
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plication of the words to the others, would be to 
deny one person his right, because others who had 


no proof to show it, might have been intended to be 
injured by the same slander. ‘The language used by 
the defendant in his discourse with the plaintiff, of 
himself and others, without naming the latter, can 
be as clearly applied by the colloquium to the plain- 
tiff, as if the names of the others had been mention- 
ed in the conversation. If their names had been ex- 
pressed in the discourse, and stated in the declaration, 
the sufficiency of the count would not be questioned. 
But, as the namesare not stated in the count, the legal 
presumption is, that they were not mentioned by the 
defendant, and that the defendant in his discourse with 
the plaintiff of himself and other persons referred to, 
whoever else he intended by the term “ others.” If 
a charge clearly made against the plaintiff, by the 
discourse with him of himself, could be rendered too 
general for the foundation of an action in his favor, 
by the addition of such a reference as the defendant 
made to others, reputation would be without any le- 
gal protection, and slander might be uttered with im- 
punity. Although the words, “ you area gang of 
murderers,” cannot be applied to the plaintiff with- 
out the aid of the discourse, which the defendant had 
with the plaintiff of himself and others, yet the sub- 
sequent words, “you killed 'Taylor, and you know 
it,” is a distinct charge, and actionable. This charge 
is applied to the plaintiff by so much of the discourse 
as applied to himself, without the aid of the reference 
in the discourse to others. * Starkie 
The principle is settled, that where all the words, a aed 
Some actionable, and others not, are alleged in a count, 
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it is sufficient to prove those, which are actionable. 
We think this principle applies to a case, in which 
the application of some of the actionable words is 
shown, and that of others does not appear. In both 
aspects, in which we have viewed the first count, we 
are of opinion it is sullicient. 

We shall not enquire of the sufficiency of either 
of the other counts; because it is unnecessary to do 
so. ‘The rule of the Common Law, that if there be 
a general verdict upon a declaration containing se- 
veral counts, one of which is defective, the judgment 
may be arrested or reversed, has been changed by a 
statute, the effect of which is to prevent the arrest 
or reversal of a judgment in any case, in which the 
declaration contains a substantial cause of action, 
and a material issue has been tried. 

A material issue has been tried in this case. As 
all the counts compose but one declaration, and the 
first, in this, being sufficient, it follows, that the de- 
Claration contains a substantial cause of action. 

The next objection to the declaration, which we 


shall notice, is, that the fifth count is for a cause of 
action, to which the plaintiff and his family are 
equally entitled; and, therefore, there is a misjoinder 
of the cause of action in this count, with the causes 
of action in the others, to which the plaintiff is ex- 
clusively entitled. ‘The statement in this count is, 
that the defendant said of the plaintiff and his fami- 
ly, “they,” (meaning the plaintiff and his family,) 
“killed Taylor.” 'The case in 11 Johnson’s Reports, 
59, shows, that such a charge embraces the plaintiff 


and each member of his family, and that each per- 
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sonof his family, who is capable of maintaining an 
action, is entitled to one for the slander. 
The next objection was made to the title of the 
term in the declaration, which is of a term subse- 
quent to that, to which the writ was returnable. 
This mistake is amendable, and the case will be con- 
sidered here as if the amendment that might have 
been made, had been. It was a defect, of which ad- 
vantage could be taken by a special demurrer only; 
and no demurrer has, by the statute law of the State, 
any other effect than a general demurrer.’ ne o'3 
If the declaration showed that the cause of action 1&™®* 
arose after the commencement of the suit, the de- 
fect would be fatal upon demurrer, and the verdict 
would not cure it. But, as no time wasstated in the 
declaration, when the cause of action arose, a re- 
ference to the writ shows, that it was for the 
same cause of action, described in the endorse- 
ment on the writ, and, therefore, was the cause 
of action upon which the writ was sued out. By 


the aid of the reference it is amendable, and as at10Johns. 
Rep. 219. 


special demurrer is not allowed, no advantage could 


have been taken of the omission.’ Upon a writ of 


error, the court will intend after the verdict, that 
the cause of action was proved, upon the trial by the 
jury, to have arisen before the commencement of the 
action. The intendment which cures this omission 
in the declaration, is founded on the Common Law, 
and the effect of the doctrine is independent of that See 
of the statutes of jeofails, in aiding defects in plead-  ~ 
ing.t 

The last objection was made to the verdict, which 
was upon the issue, whether the defendant was 
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guilty, or not. The issue was found for the plaintiff, 

—_ and the effect of the verdict is, that the defendant 
was guilty ; and so this Court determined in the case 
of Peters vs. Johnson and Connally. 

The doctrine relied upon toshow the instiliciency of 
the verdict, is in 5 Bacon’s Abridgment, 31:2—and re- 
quires the verdict in an action of trover, to find the 
defendant guilty. Insupport of the doctrine, the au- 
thor of the work, cited 2 Mod. 244, and 10 Rep. 57. 
In the first cause it was determined, that although 
proof of a demand and refusal, is sufficient evidence 
for a jury to find a defendant guilty of the conver- 
sion alleged ina declaration; yet, should a jury not 
find a defendant guilty of the conversion upon such 
evidence, but return a special verdict, stating the de- 
mand of the plaintiff, and the refusal of the defend- 
ant, the verdict would be defective in substance, be- 
cause it would find evidence, the effect of which, 
should have been determined by the jury. 

The verdict in the case in 10 Rep. was held to be 
insufficient on the same principle. The verdict, in 
this case, can stand, without denying the authority 
of those cases. 

We are: all of opinion there is no error in the re- 
cord. 

Let the judgment be affirmed. 
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As to the pursuit in equity of a trust fund, in the 
hands of a stranger. 


1. Chancery will pursue and appropriate to its legitimate object, 
a trust fund, in the hands of a stranger, to whom it has been 
paid by the trustee in satisfaction of his own debt. 

2. Thus, where A, a co-security toa guardianship bond, receiv- 
ed from the guardian, in consideration of the private debt of 
the latter, a portion of his ward’s funds, and after the insol- 
vency of the guardian, B, the other surety, was called upon 
to pay the funds of the ward ;—Chancery (under the facts,) 
on a bill filed by B, followed up in the hands of A, the amount 
received by him, and decreed its payment to the satisfaction 
of his ward’s claim. 


This was a bill in Chancery, filed in Lawrence 
Circuit Court, by: Jacob K. Swoope against Joseph 
Trotter. 

The bill charged, that on, or about the day 
of October, eighteen hundred and twenty-four, ora- 
tor and Joseph Trotter became the sureties of one 
David J. Poore, in a bond, given by the latter as the 
guardian of William W. and ‘Thomas S. Logwood, 
infants. 'That in pursuance of said guardianship, 
the said Poore took possession of the slaves and 
other estate of the said wards, being at that time, 
(unknown to orator,) very greatly embarrassed in 
his circumstances. That the said 'Trotter well knew, 
a orator believed, that the said Poore was embar- 
rassed; and the said ‘Trotter, either individually, or 
as a member of the firm of ‘Trotter & McGonegal, 
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then had considerable claims against the said Poore, 
and became his surety to the said bond, for the pur- 
pose of securing himself in said claims, and to enable 
him to procure a settlement of the same out of the 
guardianship funds in the hands and possession of 
the said Poore. That subsequently, the said Poore, 
having become still more embarrassed, executed a 
deed of trust, of all his estate, to secure the pay- 
ment of his debts; that orator and the said Trotter 
were parties to this deed, and, in common with other 
creditors, received a dividend; which, on the part of 
orator and said Trotter, was applied to the payment 
of a security debt, having no relation to the guar- 
dianship bond security, as aforesaid. Orator further 
charged that, said Poore was deceased, having died 
insolvent: that after his death, orator and said Trot- 
ter took posession of the infants’ property, and man- 
aged it for their benefit: that the said Poore in his 
life time, commenced two suits, in the Circuit Court 
of Limestone, for the benefit of his said wards; on 
which he recovered judgment. That after the said 
recovery, the said Trotter procured an order from 
said Poore, directed to his attorney, directing the 
latter to pay over to Trotter, the proceeds of the two 
said judgments to the firm of Trotter & McGone- 
gal, in discharge of the individual debt of the said 
Poore ;—the said Trotter then well knowing that the 
money so recovered as aforesaid, belonged to, and 
was part of the estate of the said wards. 

Orator charged, that himself and said Trotter had 
settled with William W. Logwood, one of the said 
wards; and had paid him, out of their individual 
funds, the sum of two hundred and ten dollars, 
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each—so much wasted by the said Poore. That the 
said Thomas S. Logwood was of age, and that ora- 
tor and Trotter had estimated the loss they would 
sustain, on a settlement, to the sum of twelve hun- 
dred and ninety-five dollars. 

The bill, therefore, prayed a decree, compelling 
said Trotter to pay over, in discharge of the amount 
due the ward, the money received by him in dis- 
charge of Poore’s individual debt, out of the wards’ 
funds. 

Trotter answered, setting out, that he, together 
with complainant, did become Poore’s sureties, as 
aforesaid ; and that Poore, in pursuance thereof, took 


possession of the wards’ estate. He denied any 


knowledge of Poore’s insolvency or embarrassment : 
stated that at the period referred to in the bill, the 
said Poore was indebted to respondent and his part- 
ner, McGonegal, in and about two hundred and nine- 
ty dollars, not at that time due; that Poore was con- 
sidered after that time good for his debts, in asmuch 
as many firms (with which Trotter seemed connect- 
ed.) credited him to large amounts, down to the 
period of executing said trust deed. Respondent 
disavowed the motive charged, of becoming a surety 
to Poore’s bond, for the object of securing his pri- 
vate debt., He admitted the ultimate embarrass- 
ment of Poore; the execution of the deed of trust; 
the recovery of the two judgments; and the pay- 
ment, by order on Poore’s attorney, of theiramounts, 
in satisfaction of a debt due by Poore to the firm. 
Respondent averred, however, that he was informed 
Said money was the proceeds of suits in favor of 
Poore’s brother, for whom he was (as stated by him 
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eas 
to Trotter,) acting as agent; and denied any know. 
ledge that the amount received by him belonged to 
the wards’ funds. 

The evidence in the cause consisted of the depo- 
sition of John J. Ormond, Esquire, which bore testi- 
mony to the following facts: That he did prosecute 
to recovery, for Poore, as guardian of William and 
Thomas Logwood, two suits ; and that the proceeds, 
except his fee, were paid to 'T'rotter, as deponent be 
lieved, on the verbal direction of Poore: that on his 
return from the Court, where the cases were pend- 
ing, he informed 'T'rotter of their recovery, and the 
amount: that one of the suits was brought against 
one Moseley, the executor of a previous guardian of 
Poore’s wards; and was founded on a settlement 
made by the deceased guardian with the Orphans 
Court; the other suit, being for the recovery of the 
hire of negroes, the property of the wards, incurred 
before Poore became guardian: that Robert Poore 

yas the brother of David, deponent’s client, and had 
been the guardian of the young Logwood’s, previous 
to David’s qualification as such: that David wished 
suits brought in his brother’s name, but became guar- 
dian, and the suits were commenced in his own; and 
that Robert Poore had no interest in them. Depo- 
nent believed, that Trotter knew the character of 
the suits ; as he was present when deponent received 
the amount recovered of Mosely—that having re- 
covered double what Poore anticipated, the latter 
informed Trotter of it: that at the time of the pay- 
ment by Mosely, the latter fell short about seventy- 
eight dollars and sixty-five cents; and it was agreed 
that deponent should receipt in full, and retain the 
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amount, with interest, out of notes placed in depo- 
nent’s hands by Mosely, for collection; that this 
agreement was specilied in writing; and that depo- 


nent, at the request of ‘Trotter, also agreed to wait 
for twenty-five dollars of his fee, till the money was 
collected; which was endorsed by Trotter on the 
papers. Deponent stated that he had not, to his be- 
lief, mentioned the matter to any person; and that 
the circumstance became, by accident, known to 
complainant, while settling with Poore’s wards. 

The chancellor, on a final hearing, dismissed the 
bill, at complainant’s costs; and the complainant 
took a writ of error. 


HITCHCOCK, C. J.—This is a bill in equity, filed 
by the plaintiff in error, Swoope, against ‘Trotter, as 
eo-security in a guardianship bond for one David J. 
Poore, as guardian of Wm. W. and Thomas S. Log- 
wood, to compel a contribution; alleging that his 
co-security had received of their principal, Poore, in 
payment of the individual debt of Poore to the firm 
of Trotter & McGonegal, a portion of the trust 
funds, 

The bill charges that Poore, the guardian, while 
managing the funds of his wards, being considera- 
bly indebted to the firm of Trotter & McGonegal, 
and being much embarrassed, and while prosecuting 
two suits in the Circuit Court of Limestone county, 
for the use and benefit of his wards, gave an order, 
directing his attorney, J. J. Ormond, Esquire, to pay 
over the proceeds of said judgments, to the firm of 
Trotter & McGonegal, in discharge of his individual 
debt due to Trotter & McGonegal; and that said 
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Trotter well knew, at the time he procured the order, a 
that the said sums belonged to the orphans; and g 
that he also knew of the embarrassments of the said I 
Poore, and that he was unable to pay his debts— ( 
The bill further states, that Poore died insolvent; ¢ 
that the complainant and defendant took the balance t 
of the property of the orphans, and administered it till ¢ 
they became of age ; whenon a settlement, they had to : 
pay one of them, two hundred and ten dollars each, out 
of their individual funds, and that the estimated loss to 
be paid to the other, is one thousand two hundred { 
and ninety-five dollars: that the amount received by 
Trotter, of the attorney of Poore, on the judgments, | 
is eight hundred and seventy-four dollars and fifty ( 
cents, in one case, and one hundred and twenty-one | 


dollars and thirty-four cents, in the other: and prays 
that he may be compelled to account for that sum, to- | 
wards making up their loss. : 
The answer admits, the reception of the order, 
but denies he knew at the time he received it that | 
Poore was greatly embarrassed, and unable to pay | 
his debts, and also denies that he knew the charac- | 
ter of the funds drawn for, to be that of the orphans, 
as well as he recollects; but alleges, that Poore then 
informed him, that they were the proceeds of some 
suits in favor of his (Poore’s) brother Robert, for 
whom Poore alleged he was acting as agent, whom 
he affirmed he had paid for the claims: that believ- 
ing that said Poore was entirely responsible in his 
circumstances, and that he was not abusing any 
trust whatsoever, he received it: that the order was 
in a short time, and before said Poore’s circumstances 
were thought to be failing, presented to the drawer, 
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and accepted. He states, that at the time of the 
giving of the order, which was in the springof 1826, 
Poore was indebted to the firm of 'l’voiter & Me- 
Gonegal about nine aundred dollars. The answer 
concludes, by stating, that the firse distinct tntima- 
lion that he remembers to have recei.cd, of the true 
character of the fund, was in 1832, when making a 
settlement with the complainant and William W. 
Logwood. 

The testimony of J. J. Ormond, Esquire, was 
taken; who states, that he brought the suits for 
Poore, as guardian of the Logwood’s, to March term, 
1826, of the Circuit Court of Limestone county, and 
obtained judgments at September term following ; 
that the largest judgment was paid in January, 
1827—the other, some time after; that the proceeds, 
except his fees, were paid to Trotter; that he hasno 
recollection of any written order from Poore to 'Trot- 
ter—that he has searched diligently his papers, but 
can not find one, though he has found other papers of 
less importance; his recollection is, that Poore in- 
structed him verbally to pay the money to Trotter 
& McGonegal, and that this was in the summer pre- 
ceding the judgments; that as soon as he returned 
from Court, he apprised Trotter of the recovery ; 
that he feels pretty certain that he informed Trotter 
of the character of the suits, on his return in Sep- 
tember, 1826, from Court; that he had recovered 
twice as much as Poore supposed was due; that he 
Was quite pleased with his success, and related it to 
Trotter. That when he received the money from 
Moseley, on the large judgment, Trotter was present, 
and he thinks knew the character of the suits; that 
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at the payment of the money, seventy-eight dollars 


and sixty-five cents were ueciicient, and that it was | 


agreed that he, the witness, should receipt for the 
full amount, and take from Moseley an authority to 








Seal 


retain that sum, with interest, out of notes he put in | 


witness’ hands for collection, and that Mosely gave 


him a written authority to that effect, and that, at | 


the instance of Trotter, he agreed to wait for twenty- 
five dollars of his fee out of said collections, which 
Trotter endorsed on said authority, that he was enti- 


tled to do: that the authority, which was in the | 


hand-writing of the witness, except the signature of 
Moseley, which had been accidentally torn off, was 
as follows: 

“Mr. Ormond will apply the sum of seventy-eight 
dollars and sixty-five cents, to the discharge of a bal 
ance of a judgment, obtained by David J. Poore, 
guardian, Sc. against me, as executor of Mary Tate, 
deceased, out of the proceeds of some notes put into 
his hands this day for collection—27th January, 
1827.” 

The endorsement is as follows: 

“Mr. Ormond is entitled to twenty-five dollars of 
the amount mentioned in this order, as payable to D. 
J. Poore—27th January, 1827. 

“ (Signed, ) “Jos. Trotter.” 

This was all the testimony in the case, and upon 
the final hearing, the Circuit Court dismissed the 
bill, with costs. 

That Poore committed a breach of trust in di 
recting this disposition of the funds, belonging to his 
wards, there is no doubt; and the question is, whether 


the defendant is a party to the breach, so as to make 
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—" swoore vs TROTTER. 
him liable to account for it, for the benefit of his co- 
security. 

There are many decisions in the Chancery Re 
ports, as to@gow far creditors, and specific and resi- 
duary legatees, may iollow the funds of their testa- 
tors, in the hands of third persois, Wiere executors 
have diverted the trust funds,—some of them turning 


upon questions of express—some of them upon im- 


i 
plied, frauds, and others where, though no fraud is 


showa, yet, where such evidence of gross negligence, 
onthe part of those dealing with executors, in not 
examining as to the character of the fend, is exhibit- 
ed, as to subject them to liability at the suit of those 


originally entitled. A very elaborate review of these 


eases, may be found in the case of Hill vs Sumpson,” 5,7 Vesey: 


by Sir William Grant, Master of the Rolls; and a- 


gain, in the case of McLeod vs peered from t 14 ib. 353 


which an appeal was taken to the Lord Chancellor, 
and which is to be found in 17 Vesey, 153. 

These cases shew, that though the power of an exe- 
cutor over the property he rt from his testator, 
is very large, both in Law and Equity—both to enable 
him to execute his trust, and also to prevent the 
general inconvenience of implicating and entangling 
third persons, in inquiries as to the application of 
the assets;—yet, that wherever there is a fraud, or 
direct evidence that the executor is going to mis- 
1e execution of 


apply the funds, or is not acting in 
his duty; or where, from the transaction, the cir- 
cumstances attending it should have put the party 
Upoa enquiry, as to the nature of the find disposed 
of,a Court of Chancery will entertain jurisdiction, 
and restore it to its Legitimate purpose. 
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These decisions are considered applicable to the 
case of guardians, and those dealing with them— 
They can not be more favorably viewed than ex- 
ecutors ; as they are not invested with any thing like 
the same authority that belongs to them. 

In the case before the Court, the answer denies all 
knowledge of the character of the funds, either at 
the time of the giving of the order, or at the receipt 
of the money, so far as the defendant recollects ; but 
states, that at the reception of the order, Poore, the 
guardian, informed him that the suits were in favor 
of his brother Robert; that he was acting as his 
(Robert’s) agent, and that he had paid Robert the 
amount of the claims. He also states, that at the 
date of the order, he believed Poore to be solvent. 
He admits, however, that before the payment of the 
money, Poore became notoriously insolvent. He 
knew that Poore was the gnardian of the Logwood’s, 
and was negotiating for security for a precedent debt, 
Under this aspect of the case, did not the circum- 
stances require him to make some enquiry as to the 
character of the fund? It was not money that he re- 
ceived; neither was it a claim professedly in the 
name of Poore, reduced to a judgment; but a claim 
acknowledged to be then in suit, in the name of 
another person, of whom Poore was the agent, and 
no evidence produced, either of the agency, or of the 
pretended payment to the principal. Ordinary dili- 
gence, it would seem, in such a case, would have di- 
rected the defendant to have examined into the na- 
ture of these suits. But before the amount of these 
suits were realized, the insolvency of Poore became 
apparent: he assigned all his property to trustees, 
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for the benefit of his creditors, among whom was 
the defendant, and his partner, McGonegal. Here, 
again, Was matter for enquiry. Had the defendant 
gone to the records, he would have at once seen the 
nature of these suits, and that they were the pro- 
perty of the wards of Poore; and under these cir- 
cumstances, had he a right to shut his eyes and his 
ears, and to repose upon his order? If he chose to 
do so, must he not abide by the consequences ? 

In a case where a banker received transfers, from 
time to time, andan executor making advances for his 
account—part of the funds deposited were those of the 
executor, and part were a trust fund, the defendants 
denied that they knew, or suspected at the time of 
the transfers, that the property was not that of the 
transferee ; that he represented to them that he was 
absolutely entitled thereto, subject only to a small 
annuity, &c.—the Master of the Rolls remarks—that 
“common prudence required that they should look at 
the will, and not to take the debtor’s word, as to his 
right under it. If they neglect that, and take the 
chance of his speaking the truth, they must incur 
the hazard of his falsehood. The rights of third 
persons must not be affected by his negligence. Ido 
not impute to them direct fraud; but they acted 
rashly, incautiously, and without the common atten- 
tion used in the ordinary course of business.” If the *7 Vesey, 
case rested upon this point, I should have little diffi- = 
culty in reversing this decree. 

But the testimony of Mr. Ormond, places the 
point of notice, before, and at the time of payment, 
beyond question. The answer is negative as to his 
recollection: he may have forgotten; but the testi- 
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mony of Mr. Ormond is affirmative; and though 
couched in such Janguage, as to his belief, as is 
quite material when a person is testifying to a trang. 
action of long standing, yet not so as to imply a 


doubt as to the 


=) 


le p oint of the fact having been com- 


municated. Mr. Ormond bt, and he 
refers to circumstances before and at th time of pay- 
ment, that carry conviction, as to his correctness— 
He knew of the interest of Trotter in the suits— 
had been successful beyond his expectations—was 
pleased with his suecess ;—it was matuent, therefore, 
that he should communicate it to the person most in- 
terested; and he says he thinks he did. In addition 
to this, the order and endorsement given at the time 
of the payment, have the double efi ( confirming 
the testimony of Mr. Ormond, as to his recollee 
tion, and also of an independent fact, which brings 
the knowledze of the character of the suits home to 
the defendant: these speak of the suit being in the 
name of Poore, as guardian. ‘his, taken with the 
evidence of Mr. Ormond, present a case, in which 
the contradictory testimony credible witness, 
accompanied with strong circumstances, destroy the 
weight of the answe 4] end 

The testimony of Moseley, who was _ present, is 
nottaken. It was not necessary to sustain the bill; 
and as the defendant | ot taken it, it is to be pre 
sumed that it could do r 

We do not impute either expr ‘s or implied fraud 
in the defendant, in this case; or perjury in his ar 
swer. Relying, no doubt, on the legal efficiency of 
the order—the facts stated by the witness not be 
ing expressly charged in the bill, and the time which 
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had elapsed from the date of the transaction, and 
the filing of the bill ey e facts, in detail, may na- 
turally have escaped his recollection. 'This does not, 
however, authorise us to recede from the known 
rules of jaw and evi 

The counsel for the defendant, in the written argu- 
ment furnished, to avoid the effects of the testimony 
of Mr. Ormond, contends, that the nees to the mo- 
ney became complete, at the time the order was 
given, and that he can not be affected by his subse- 


e 


quent knowledge of 


he ner of the ease. If this 
were so. it does not relieve him from the first view we 


{ 


, 
| 


have taken of the case, but would charge him di- 
rectly with a knowledge of the character of the 
suits, as in that case he would be considered as hav- 
ing received a transfer or assignment of the suits, 
But we think, th 


? r1°}¢} ] | 
atunti i} 


1 thre 


» *yf"7 
4 


tal receipt of the mo- 


Lh 

i} i 
ney, the defendant is chargeable with all such facts 
as may tend to bring t 


of the case. It was, at most, a wet for a prece- 
dent debt. Until then, his right can not be consider- 
ed as complete, and until then, may be defeated. 

In the forezoing view we have taken, we have 
considered the case as if the wards were pursuing 
their rights against a stranger, who had improperly 
obtained their effects from their guardian. 'The pe- 
culiar situation of the complainant and defendant, 
we think authorises the complainant to come into 
Equity now to assert his rights. 'They are co-secu- 
sin , is insolvent, and they are di- 

One of the co-securities 
legally pomndiray a portion of the trust funds :—a 
part of the loss hs already been paid by the securi- 
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ties, and it is not necessary that the complainant 
should first be compelled to pay the balance to the 
wards before he can compel the co-security to ae- 
count. It does not stand upon the footing of a co 
security who has paid more than his proportion. The 
breach of trust on the part of the guardian, gives the 
Court of Chancery jurisdiction to follow the trust 
fund, and direct its proper application. 

The decree, dismissing the bill, is reversed, with 
costs; anda proper decree must be rendered in this 
Court. 
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DERRICK, et al. vs. KENNEDY. 


As to ratifications of a sale by a minor, after ma- 
ture age. 


1 Where two sales of property are made by one, while a minor, 
and the last sale is ratified by him, after he comes of age ;—a 
subsequent ratification of the first sale is void. 


Error to Limestone Circuit Court. 

William M. Kennedy declared in trespass against 
John Derrick and others, for forcibly taking from the 
possession of the plaintiff certain slaves: and under 
the plea of not guilty, as verdict was entered for the 


plaintiff. 

A bill of exceptions under which the cause was 
removed to this Court, disclosed many facts—many 
of them not material to a history of it as decided, or 
essential to a proper understanding of its features. 

The plaintiff proved, that in the month of July, 
one thousand eight hundred and thirty-one, the de- 
fendant went to the house of the plaintiff, and by 
violence took away the slaves mentioned in the de- 
claration: which slaves had been conveyed to him 
byone Albert Kennedy, in October, one thousand 
eight hundred and twenty-nine, by bills of sale, 
which were produced and read in evidence. It was 
also proved, that the sale had been made while the 
said Albert Kennedy was in his minority; and by 
his mother, that he was born on the first day of Oc- 
tober, one thousand eight hundred and nine: that in 

AP 6 





CASES DETERMINED 





DERRICK, et al. vs KENNEDY. 





March, one thousand eight hundred and thirty, the 
said Albert Kennedy gave an order to plaintiff for 
the negroes, and then acknowledged that he had re. 
ceived full value for them,—being intended as a con- 
firmation of the sale, which was made while a mi- 
nor. 

The defendant relied upon a bill of sale, made by 
Albert Kennedy to him, for the slaves in question, 
dated second day of December, one thousand eight 
hundred and twenty-nine, and which acknowledged 
in consideration therefor, the receipt of the sum of 
twelve hundred dollars. 

Upon this evidence, the Court below instructed 
the jury, that if they believed from the evidence, that 
Albert Kennedy sold the slaves tothe plaintiff while 
in the minority ; and that at such sale, possession of 
the slaves being in Albert, passed to the plaintiff, the 
bills of sale, therefor being executed at that time— 
the sale and bills thereof, were only vozdadle, and 
might be confirmed by Albert’s acknowledgment af- 
ter he came of age: and that if the jury believed, 
the sale to the plaintiff was anterior, to that made 
to the defendant, and that it was so subsequently 
confirmed,—then the plaintiff’s title would be best. 
To these instructions the defendant filed exceptions, 

The defendant then requested the Court to charge 
—that if the jury believed that the bill of sale of 
the slaves, from Albert to defendant, was the first 
act of transfer of the slaves made by Albert after 
his maturity,—the effect thereof was to avoid any 
sale, or bill of sale, made by him during his minority! 
that all such acts and acknowledgments by said Al- 
bert, after his first act or deed after his maturity, 





JUNE TERM, 1836. 





DERRICK, et al. v8. KENNEDY. 





calculated to impair, defeat or deny said first act, or 
deed, after maturity, should be disregarded by the 
jury, and all evidence relating thereto, excluded.— 
This the Court refused,—but informed the jury, that 
they might believe the bill of sale to defendant, was 
the first act of said Albert, after his maturity, yet if 
the sales and deeds to the plaintiff were subsequent- 
ly acknowledged by said Albert—the plaintiff hav- 
ing possession of said slaves under his purchase,— 
the same would relate back and confirm the first 
sale and deeds in the order of time, though when 
given, voidable because of said Albert’s minority. 

It was now here assigned in error, that the Court 
erred in its aforesaid opinions, as expressed in the in- 
structions given and refused. 


McClung, for plaintiff in error. 
S. Parsons, contra. 


HITCHCOCK, C. J.—This case comes before the 
Court upon a bill of exceptions, to the charge of the 
Court given to the jury. 

We think the instructions were erroneous. When 
a minor makes two sales of the same piece of pro- 
perty, during his minority—if he ratify the younger 
sale first, after his attaining full age, it will defeat a 
subsequent ratification of the former sale. This po- 
sition is too clear to require illustration. 

In this case, there was competent and contradic- 
tory testimony as to the time when Albert Kennedy 
became of age: if, as the jury might have found, he 
became of age on the first of October, 1829, then his 
sale to Derrick, (if the jury should have believed it 





CASES DETERMINED 





DERRICK, et al. vs KENNEDY. 





bona fide,) they must have found for him: but, un. 
der the instruction of the Court, they were compell- 
to find for the plaintiff below. 

Let the judgment be reversed, and the cause re. 
manded. 


FORREST, et al. vs ROBINSON, €X’T. 


As to satisfaction of the bond of a feme covert, out 
of her separate estate. 

Upon points of pleading and practice in Equity pro- 
ceedings. 


1. If husband and wife enter into bond, (noi stipulating a pro- 
mise to pay out of the wife’s separate estate,) for the pay- 
meni of the wife’s debt, whilst she has a separate estate, by 
anti nuptial agreement,—Chancery will subject such separate 
estaie to the payment of the bond, upon proof that the bond 
was given for ihe wife’s debt ; and without a pursuit of the 
co-obligor at law. 

. By our statute, a demurrer to a bill in Equity isno admission 
of the truth of the allegations in the bill ; and it is error to 
enter a decree in a case where the bill has been demurred 
to without an answer of the defendant, or a decree pro con- 


fesso. 


Error to the Circuit Court of Jefferson, exercising 
Chancery jurisdiction. 

Nelson Robinson, as executor of the last will and 
testament of William Robinson, filed a bill in Chan- 
cery against John F’, Forrest and his wife, Mary Ann 
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Forrest, and James Robinson, trustee, for the pur- 
pose of satisfying a bond, signed by the defendants, 


out of the separate estate of the said Mary Ann. 
The bill charged, that on the fourteenth day of 
March, eighteen hundred and thirty-three, a settle- 
ment was had and made between orator, as execu- 
tor of the last will and testament of said William 
Robinson, and the said John F. and Mary Ann For- 
rest; by which settlement, the said John F. and Ma- 
ry Ann, were found to be indebted, and in arrear to 
the said Nelson Robinson, as executor as aforesaid, 
in the sum of twelve hundred and forty-three dolinie 
and sixty-one cents; that in consideration thereof, 
the said John F. and Mary Ann, executed to orator, 
acertain instrument in writing, under their hands 
and seals, in words and figures following, to wit : 
“$1243 61—In consideration of a settlement this 
day had between us and Nelson Robinson, as exe- 
cutor of William Robinson, deceased, by which we 
fall indebted to him in the sum of twelve hundred 
and forty-three dollars and sixty-one cents; which 
we bind ourselves to pay to said Robinson on or be- 
fore the first day of January next, with interest from 
date, by the delivery to him of negroes at a fair valu- 
ation. Witness our hands and seals, this fourteenth 
day of March, eighteen hundred and thirty-three. 
“Joun F. Forrest, (Seal.) 
“Mary Ann Forrest,” (Seal.) 
Orator further charged, that the said Mary Ann 
Forrest, before her intermarriage with the said John 
F. Forrest, was a Miss Robinson, a daughter of ora- 
tor’s testator; and that the aforesaid settlement was 
had for the purpose of ascertaining correctly, the 
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amount that the said Mary Ann and her husband, 
the said John F. Forrest, were indebted to orator, as 
executor as aforesaid ; and he averred that the sum 
specified in the said bond was the proper debt of the 
said Mary Ann,—the said John F. Forrest being 
only responsible as her husband—the said bond be. 
ing only executed the better to secure the debt of the 
said Mary Ann. 

Orator charged, that the said Mary Ann, before 
her intermarriage with the said John F. Forrest, was 
in possession of considerable real and personal es 
tate; and that in contemplation of her marriage 
with the said John F. Forrest, the said property was 
conveyed by marriage settlement to one James Ro- 
binson, as trustee, for the separate use and behoof of 
the said Mary Ann: that the marriage of the said 


John F. with the said Mary Ann, shortly afterwards 
Was consummated. 


Orator further averred, that the said John F. was 
altogether insolvent, and unable to discharge the said 
debt specified in the said bond ; and that a part there- 
of was due and unpaid. He, therefore, prayed that 
the separate estate of the said Mary Ann, so secured 
by the deed of settlement as aforesaid, should be sub- 
jected to the payment of the said bond. 

The bill was filed to Fall term, eighteen hundred 
and thirty-five, and at the same term, the defendants 
appeared and filed a demurrer to the bill. And at 
that term, the Chancellor, without noticing the de 
murrer, as appeared by the record, decreed in favor 
of the complainant, subjecting the separate estate of 
the said Mary Ann to the payment of the debt. 

. The defendants having taken a writ of error here, 
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assigned as cause of reversal, the following grounds, 
to wit : 

First—The demurrer to the bill should have been 
sustained, and the bill dismissed. 

Second—There was no equity in the bill; and it 
should have been dismissed. 

Third—The allegations of the bill were not 
proved. 


HOPKINS, J.—From the record of this case, it 
appears that an dante nuptial agreement was made 
between John F. Forrest, and Mrs. Forrest, who 
was then Miss Robinson; according to which, her 
real estate and personal property were conveyed to 
James Robinson, in trust, after the marriage should 
be had; that he should permit her during her natural 
life, to have the posseseion, use and control of the 
real and personal estate, to her separate use, and 
without the censent of her intended husband, to dis- 
pose of the same or any part thereof by deed or other 
conveyance during the coverture, or to devise and be- 
queath it as she might think fit, and that it should not 
be subject to any of the debts or contracts of her in- 
tended husband. After the marriage, Forrest and 
his wife made a bond to the defendant in error, for a 
sum of money, which they acknowledged in the bond 
to be due from them upon a settlement between them 
and the defendant, as executor of William Robin- 
son, deceased, and bound themselves to pay it to 
him. 

The bill was filed by the defendant in error a- 
gainst Forrest and his wife, and her trustee, to sub- 
ject her separate estate, by a decree of a Court of 
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Equity, to the payment of a balance which was al 
leged to be due on the bond. 

It is stated in the bill, that Mrs. Forrest is a daugh- 
ter of the complainant’s testator, and that the bond 
was given for her own debt; but whether the debt 
was incurred before or after the conveyance of her 
estate to the trustee, the bill does not disclose. 

The defendants demurred to the bill; but it does 
not appear that their demurrer was acted upon by 
the Circuit Court. <A final decree of the Court was 
made without proof of any fact, which it was ne. 
cessary to prove, that subjected the estate to the 
balance claimed: upon which the defendants sued 
out a writ of error, and brought the case into this 
Court. 

The plaintiffs in error object to the decree, be 
cause there is no equity in the bill. It is necessary, 
therefore, to enquire of the right in equity of the 
obligee of a bond made by a married woman, who 
had, at the date of it, a separate estate, to have the 
bond satisfied out of her estate. If relief had been 
asked, in the bill, on the ground the debt was in 
curred before the estate was conveyed to the trustee, 
it might have been afforded upon a well settled prin- 
ciple. 

There is no remedy at law, against Mrs. Forrest, 
upon the bond. If the bond contained a covenant 
to pay out of the separate estate, it would bea charge 
upon that fund, which no one would doubt the power 
of a Court of Equity to subject to the payment of 
the debt. The English decisions on this point, have 
been deemed by some chancellors and lawyers, to be 
contradictory. Mr. Clancy, in his Treatise on the 
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ilivdilities of husband and wife, admits 

sent state of the law in England, on 

Cae subject, seems to be this, that ifa 

mur.) woutn divingseparate property, executes a 
boador note, or any other instrament, by which she 
pledzes herseif for the payment of money, that pro- 
perty will be bound by her engagement, though the 
instrument which she has signed does not purport to 
be a lien upon that estate. But on the other hand, 
if the demand against her arise merely from an im- 
plied undertaking, then it can not be executed out of 
such separate estate.” Tle expresses his own opin- 
correct reasoning does not warrant the con- 


clusion, that such express engagements, without any 
coveuant or proaiise in them to pay out of the sepa- 


rite estate, are a charge upon the separate estate ; 


sary, aid he states four cases, which seem to him to have 
f the been decided on principles adverse to it. The deci- 
who sion in each of the cases was, that the price paid 
e the for an annuity which was void for some informality 
been of the memorial, was no lien on the separate estate 
Ss it of the wife, who had granted the annuity. The ce- 
stee, cision might well have been made on the principle 
prin: Waich is settled in England, that the separate estate 
of the wife can not be made liable where her engage- 
rrest, meatis merely iinptied, and not-reduced into writing. 
‘nant The enzazement of the wife to pay back the money 
arge BF she received for the grant of the annuity, the conside- 
ower § fation having failed, is implied.” Pye gtd 
nt of The anti nuptial agreement, in this case, enables ae 351 
have the wife to act in relation to her separate estate, “ 
to be every resve-tlas if she were sole. As she retained 


the § all the righis over the estate, which she would have 
AP 7 
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had asa feme sole, the principle is equitable, we 
think, that allows a lien upon the estate for her writ- 
ten engagements. It does not diminish the protee- 
tion of a wife against the power of her husband, 
which it is the object of such settlements to afford, 
It is admitted, by those who object to the rule, that 
her written engagement, containing a promise to pay 
out of her separate estate, must be deemed a charge 
upon the estate. If the rule were changed, so as to 
protect her separate estate against the lien of bonds 
and other instruments, in which there was no such 
promise, she could as easily be induced by her hus 
band, to enter into an engagement, containing such 
a promise, as she may be now, to execute a bond or 
note. 

The rule, which we think is settled, will rarely, 
if ever, violate the intention of the parties. ‘There 
have been but few such engagements, in which the 
creditor did not expect, and the wife intend, that her 

cen 16, Separate estate should be bound.” 
also note As the bond does not bind the person of the wife, 


on p. 18. 
ap. Wms. and gives the creditor no lien upon the estate but in 


60,15 Ves. equity, it was not necessary to pursue the remedy at 
596; 17 ib , ; 2 . 

365; 2Mer. law against her co-obligor, if it be true, as stated in 

' the bill, that the debtis her own. To require him to 

pay it, would not be equitable. If she were his sure- 

ty in the bond, the principle would be acted upon, 

which defers the exercise of the power of a Court of 

Equity to make assets, which can not be reached at 

law, liable for debts, until the creditor could state in 

his application for aid, that at the legal end of his 

{1 Brown’s pursuit of the remedy at law, he did not get his due: 


= ie, The statute law directs, “ that when a demurrer 
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ti Mi oh 
, We to a bill is overruled, the defendant who took it shall 
writ- pay costs thereon, file a sufficient answer and go to 
‘otec- trial forthwith, if the complainant require it; other- 
band, wise the bill shall be taken pro confesso, and an at-. 
fford, tachment issue to compel an answer.” The ews stad 
, that struction of the part of the statute to which we have 
oP referred, is, that when a demurrer is overruled, the 
large cause is not ready to be finally heard, and that the 
as to demurrer itself is not an admission of the truth of the 
vonds allegations in the bill. 
such It was an error to make the decree before the 
hus cause had been brought, by an answer of the defend- 
such ants, or a decree pro confesso, into a condition to be 
nd or finally heard; nor ought the decree to have been 


made, without proof that the bond was for the debt 
rely, of the wife. ; 
here Let the decree be reversed and the cause reman- 
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As to copartnership liability. 

The competency of one co-partner to testify in @ suit 
against the firm. 

As to the subjection of funds in the hands of distribu. 
tees to the payment of the debts of an estate. 

Agreements with a principal, which discharge sureties, 


1. Where A and B, being copartners, received consignment of 
goods from C, up to the period of a dissolution of the firm; 
and A having died, Bbecame the administrator, and C con- 
tinued his consignments to B, in the firm name, and _ subse- 
quently obtained a judgment at law against B, as surviving 
co-partner, on a bill filed by C, to compel payment of such 
judgment from B, the sureties to his bond, and the distribu- 
tees of A’s estate, to whom their shares had regularly pass. 
ed, it was held, 

First—That the firm, under the facts, was not to be char- 
ged, in Chancery, with accounts raised in the firm name, af 
ter notice of the dissolution, on the agency alone of B. 

Secondly—That B’s interest, under the circumstances be- 
ing balanced, he was a competent witness in the cause. 

2.-Chancery will not lend its aid to enforce the payment of debts 
due from an estate, out of such portion thereof as has regu- 
larly passed into the hands of heirs and distributees, where 
the representative has committed a devastavit, until the ordi- 
nary legal remedies have been employed unsuccessfully, 
against the representative and his sureties. 

3. An agreement by one holding claims against an estate, on 
account of the debt of a firm (the survivor of which is tle ad- 
ministrator,)—to arbitrate the claim, which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor,—will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim. 
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In error, on a decree of the Circuit Court of Madi- 
son, exercising Chancery jurisdiction. 

The bill m this case, was fled by Samuel Pyke 
against Jesse Searcy, and Mary his wile, George 
Fearn, and Wiizabeth his wiie, John C. Burruss, 
heirs of Charles Burruss, deceased, Jesse Searcy, 
administrator of Charles Burruss, deceased, aud 
Thomas Fearn and Henry Cook. It set forth, that 
during the year eighteen hundred and twenty, ora- 
tor being a manufacturer of rope, bagging, yarns, 
&c., and a dealer generally in produce in the State 
of Kentucky,—consigned for sale, to Charles Bur- 
russ and Jesse Searcy, then being copartners as com- 
mission merchants, sundry articles of the produce of 
Kentucky, until the early part of the year eighteen 
hundred and tweaty-two,—f r which be exhibited 
receipts, signed in the name of ihe firm: that Sear- 
cy was the acting member of the firm; and that in 
January, eighteen hundred and twenty-two, Bur- 
rass died, leaving the heirs, made parties to the bill: 
that shortly after his decease, Searcy duly became 
the adininistrator of the estate: that after Burruss’ 
death, orator having applied to Searcy for a settle- 
ment of the accounts, raised by the aforesaid con- 
signments, and finding such settlement impractica- 
ble, sued out a writ to January term, eighteen hun- 
dred and twenty-three, of Madison County Court, 
against the said Searcy, as surviving partner of the 
firm of Birruss & Searcy: that pending the litiga- 
tion of this suit, an agreement was entered into he- 
tween orator and Searey, as surviving partner, and 
as the administrator of Burruss’ estate, by which the 
Subject of the suit was submitted to arbitration, and 








CASES DETERMINED 





SN, - ee 
PYKE US SEARCY, et al. 











a judgment entered in the Court thereon upon an 
award, whereby the sum of four thousand four hun- 
dred and thirty-eight dollars and forty-five cents, 
was recovered against the said Searcy, as surviving 
partner of the firm of Burruss & Searcy, and as 
the administrator of said Burruss,—payable in three 
annual instalments, with interest from the date of 
the award. 

Orator further charged, that upon the first of these 
instalments, execution issued, upon which the money 
was made; but that the subsequent instalments 
could not be collected, by reason of the entire insol- 
vency of the said Searcy; that a large amount of 
real and personal estate had gone into the possession 
of Searcy as the administrator of Burruss ; a portion 
of which had been sold and distributed among the 
heirs, defendants to the bill: the bill therefore pray- 
ed relief, by the subjection, to the payment of the 
aforesaid judgment, of the funds of said estate, in 
the hands of Searcy, and the aforesaid distributees, 

The answer of Searcy admitted the copartnership, 
the death of Burruss, and the receipt of bagging, rope, 
&c., as charged in complainant’s bill, but made 
many explanations, not relevant to the principle of 
the decision, and therefore not specified. 

Thomas Fearn, George Fearn, and Elizabeth his 
wife, John C. Burruss, by guardian, and Henry Cook, 
all answered, setting forth allegations not material 
to be stated. 

At April term, eighteen hundred aud thirty-four, 
the cause having been set for hearing, the Chancel- 
lor directed the trial of an issue as tothe administra- 
tion, the copartnership, &c., which was tried accord 
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ingly, and the fact established, that Burruss and 
Searcy were copartners until November, eighteen 
hundred and twenty, and that Burruss was liable on 
that copartnership until the nineteenth of Novem- 
ber, eighteen hundred and twenty, and not after. 


Evidence. 

Ruffin Colman testified, that he commenced busi- 
ness, asa clerk for Burruss & Searcy in eighteen 
hundred and seventeen, and so continued until the 
fall of eighteen hundred and twenty: thatin March, 
eighteen hundred and twenty-one, the connection be- 
tween Burruss & Searcy closed, and Burruss ceased 
to take part in the transactions of the subsequent ‘af- 
fairs: that after Burruss’ death, witness had a con- 
versation with Pyke, in which the latter complained 
of Searcy—asked if good for his debts, but appear- 
ed to lay no claim to an account with Burruss, 

Daniel B. Turner testified, that in August, or Sep- 
tember, eighteen hundred and twenty, he informed 
Pyke, that Burruss & Searcy had dissolved copart- 
nership, and retired from business: that Pyke, after 
this period, however, continued to forward goods to 
Searcy, sometimes in the name of Searcy & Co., and 
occasionally in the name of Burruss & Searcy, 

Jesse Searcy, the defendant, was also examined 
as a witness, against the will of the complainant, 
and explained the situation of accounts, between the 
parties. He testified to the fact, that some of the 
proceeds of the bagging, rope, &c., consigned tohim, 
had gone to pay off the debts of Burruss, his intes- 
tate; but insisted that it was done, in cousequence 
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of consignments of cotton, the property of the late 
firin, to the couplainant. 
rh ’ - "Ve rerpsecas «°.« 
Uoon a final hearing, the bill was dismissed : and 


the complainant took a writ of error. 


Silis Parsons, for plaintiff in error. 
Ormond and McClung, contra. 


COLLIER, J— This cause is brought here from 
the equity side of the Circuit Court of Madison. 

From tae exhibits and proof, it appears, that from 
eizhteen hundred and sixteen, up to the tall of eigh 

eenteiidred and twenty, the defendant, Jesse Sear 

cy, and his intestate, Chiries Burruss, were engaged 
in the mereantile business ia Hintsville. At the lat 
ter periol, the corsera was dissolved, and intelli- 
gence of that fact communicated to the plaintiff, in 
the spring of eighteen hundred and twenty-one, by 
one who had been their clerk. In the fall of eigh- 
teen hundred and twenty, the plaintiff? made con 
signments of bagging, rope, &«., to the firm of Bure 
russ & Searcy, and continued to send J. Searcy & 
C>.,and J. Searcy, minufactures and produce of Ken- 
tucky, up to eighteen hundred and twenty-two, to 
be sold upon his account, and for his benefit. 

At the close of these ‘transactions, between the 
plaintiff? and Jesse Ssarcy, the plaintiff exhibited his 
account against Birruss & Searcy, in which he 
clai ned a balince of several thousand dollars. After 
sone fruitless efforts at an adjustment, the plaintiff 
bronght an action at law against Searcy, as surviv- 
ing pirtucr of Burruss, and afier much time spent in 
litigation, without obtaining a judgment, it was 
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agreed betwee! the plaintiff and Jesse Searcy, as 
surviving partner, and as administrator of Charles 
Burruss, to submit their matters of difference to the 
arbitrament of persons chosen by them—the plaintiff 
at the same time stipulating with Searcy, that what- 
ever sum might be found due him, should be paid in 
one, two, and three years. ‘The arbitrators award- 
ed, that the sum of ———— was due the plaintiff, and 
their award was made the judgment of the Court, 
as well against Searcy as surviving partner, as ad- 
ministrator of Burruss. ‘The first instalment was 
paidon execution. Ona /i. fa. for the collection of 
the second instalment, the sheriff returned xudla bona. 
The plaintiff thereupon exhibited his bill against 
Searcy, his sureties in the administration bond, and 
the distributees of the estate of Burruss, for the pur- 


pose of obtaining the benefit of his judgment, either 
against Searcy’s sureties, or by subjecting the estate 
of Burruss, which had regularly passed to his dis- 


tributees. 

It very fully aspears, that the estate of Burruss, 
inthe hands of his administrator, was sufficient to 
pay all his debts, and that the administrator has 
been guilty of a devastvit. 

Waiving the questien of jurisdiction, and the con- 
sideration of the exceptions taken on the trial of an 
issue at law, directed, in this cause, to ascertain 
whether the demand ef the plaintiff was chargeable 
upon the firm of Burruss & Searcy, and when that 
concern was dissolved—we will enquire, 

First—Is there enough appearing from the an- 


swers, exhibits, and prools, to shew, that the estate 


4P § 
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of Burruss was never liable to the payment of the 
plaintiff’s claim? 

Second—Can the estate of Burruss, in the hands 
of the distributees, be chargeable, so long as the 
snreties are solvent? And, 

Third—Are not the sureties discharged by the 
act of the plaintiff, in varying his contract with 
Searcy, by giving him a longer day for payment! 
And if they be discharged, can the distributees be 
charged? 

1. The merchants of Huntsville, it is said, during 
the years eighteen hundred and twenty and eighteen 
hundred and twenty-one, were in the habit of re- 
ceiving for sale, on commission, bagging, rope, &c,, 
and other manufactures and produce of Kentucky. 
Whether the usage was general, or extended to the 
entire mercantile community of the place, it does not 
appear ; nor do we deem it material, in view of the 
facts of this cause, to enquire, whether it was such 
as to determine the liability of partnership associa- 
tions, where the commission business was carried o0 
through the agency of one partner alone, without 
the privity of his copartners. 

The deposition of D. B. Turner shews, that the 
plaintiff was advised, in the spring of eighteen hur- 
dred and twenty-one, that Burruss & Searcy had 
ceased to do business. 

The deposition of Ruffin Colman, proves, that in 
eighteen hundred and twenty-two, the plaintiff looked 
to Searcy for payment, and seemed gratified to learm, 
that he would receive from the estate of Burrus, 
(who had died a short time previously,) ample means 
to enable him to meet the demands. 
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The deposition of Searcy himself, proves, that he 
had paid to the plaintiff all the liabilities of himself, 
orof Burruss & Searcy, accruing anterior to the pe- 


riod when Turner gave him notice of the dissolution: 
in addition, this fact appears by the receipts of the 
plaintiff himself. 

The manner of taking Searcy’s deposition is 
waived—reserving the question of his competency as 
a witness. 

It must be immaterial to Searcy, so far as pecu- 
niary interest is concerned, how this cause may even- 
tuate: if the plaintiff succeeds, he is liable to his 
sureties, or the distributees of Burruss: if the plain- 
tiff fails, he is still obliged to pay his judgmeut. His 
interest, then, is balanced, and according to well 
established rule, his evidence is admissible. 

Conceding the question that Burruss & Searcy, 
up to the spring of eighteen hundred and twenty-one, 
were jointly liable to make good to the plaintiff all 
consignments made previous to that time, they sure- 
ly can not be charged for any after transactions ; for 
then, even as to the plaintiff, who had beena pre- 
vious dealer with the eoncern, there was the proper 
notice through Turner, the clerk, that they had ceas- 
ed to do business together. 

2. In respect to the second question— 

In the case of Darrington, et al. vs Borland,» at the Xs ee 
last term, this Court determined, that where an ad- 
ministor had wasted the estate of his intestate, 
and was himself insolvent, if the sureties in the 
bond, given for the faithful discharge of the duties of 
his office, were able to respond, all legal remedies 
should be exhausted against them, before a party 
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could be permitted to come into a Court of Equity, 
to subject the estate which had passed into the hands 
of the heirs and distributees. ‘The sureties stipu. 
late, not only that the administrator shall pay the 
debts, but that he shall uot mismanage the estate to 
the prejudice of those entitled to its cujoyiment; and 
this stipulation, from its nature, inures to all those 
who are beneficially interested. It thence necessa- 
rily follows, that the liability of the administrator is 
primary; and that when, by his misconduct, he les. 
sens his ability to discharge it, his sureties, who have 
stipulated for his faithfulness, may then be resorted 
to: and when against all these, the ordinary reme- 
dies have been employed, unsuccessfully, Chancery 
may then be appealed to, to compel the heirs and dis- 
tributees to contribute of the estate they have re 
spectively received, to the payment of the debts, 
But not sooner will that Court lend its aid, unless it 
can be shewn that a legal remedy would be unavail- 
ing. It is not pretended, in this case, that the ad- 
ministrator has not wasted the estate of his intes 
tate, or that his sureties are insolvent—but it appears 
very satisfactorily, from the proofs and admissions it 
the cause, that the administrator has wasted largely 
of the estate entrusted to his management, and that 
his sureties are amply ableto repair the loss. If the 
principles adjudged by this Court, in the case refer 
red to be law, and with them we are entirely satis 
ed, then there can be no decree against the heirs and 
distributees. 

3. The sureties in an administration bond, as We 
have seen, undertake for the faithful performance of 
all the duties which are, or may be, required by law 
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of the administrator. ‘The most important duties im- 
posed upon the administrator, are the payment of the 
debts—delivering over the property, and settling 
with the distributees; and the engagement of the 
sureties obliges them to see that this is done, or make 
goud any injury which may result, if it is not done. 
The administrator must perform his duties in obe- 
dience to the law, as defined and established :—it is 
to this that the condition of the bond refers, and not 
to any rule which may be agreed between himself 
and a creditor, or one interested in the estate. Ifa 
rule of adjustment should be agreed on between the 
administrator and a creditor, variant from the law, 
and which would go to change the scopeof the sure- 
ty’s undertaking, to his probable prejudice, the sure- 
ty would not be bound to a compliance. It is well 
settled, that the surety is discharged, if the creditor, 
without his consent, agrees to give time to the prin- 
cipal debtor. Such is the doctrine of this Court, in 
Comegys & Pershouse vs Cox & Harris*—Bibb vs Et 


hs'—Theobald on Principal and Surety'— McLemore x 7 


vs Powel, et al. 
A mere gratuitous undertaking to procrastinate the | 


day of payment, will not relieve the surety from lia- $!2Wheat. 


bility; but an agreement to have that effect, must be 
founded upon an adequate consideration. Here, the 
plaintiff has agreed with Searcy, that in considera- 
tion he would submit the matters of difference be- 
tween them, touclting Searcy’s individual liability, 
and his liability as administrator of Burruss—he 
(plaintiff,) would take a judgment, payable in one; 
two, and three years, for the sum awarded in his fa- 
Vor. Here, the rule of adjustment is variant from 
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the law,—time has been given to the administrator 
upon a valid legal agreement, and in our judgment, 
the sureties are discharged. 

The sureties being discharged by the voluntary 
act of the plaintiff, it results as a corollary, that the 
distributees are freed from any equitable obligation 
to. contribute to the payment of the plaintiff’s de- 
mand—their liability being primary, and intended 
as well for the benefit of the distributees as the cre- 
ditors. 

We have not felt ourselves called upon to give to 
this case a more elaborate consideration, as the ma- 
terial questions have been settled by this Court, in 
its adjudications referred to. 

It remains but to say, the decree must be affirmed 
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HOLMAN VS. ARNETT, et al. 


As to the competency of a defendant in attachment to 
testi fyas a wetness. 


1, One whose property has been levied on in attachment, 1s a 
competent witness to show a sale of the same property toa 
vendee, previous to the levy—it not appearing that a sale of 
the property has been made, and the proceeds applied to the 
satisfaction of a final judgment against the defendant in the 
attachment, 


Error to the Circuit Court of Lauderdale. 

This was trespass, vt et armis, against William 
Arnett, Charles Manor, Griffin Reed, and Levi Todd, 
for taking a wagon. ‘The defendants plead not guil- 
ty; and on that plea, verdict and judgment were 
rendered for them. 

On the trial below, the plaintiff offered in evi- 
dence, the deposition of Joseph Surber, duly and regu- 
larly taken, to prove that he had sold and delivered 
to the plaintiff, the wagon, for the taking which the 
action was brought. 

The tostimony of Surber was objected to, on the 
ground that he was incompetent to testify: and it 
was proved that the wagon-had been levied on as 
the property of Surber, the proposed witness, in vir- 
tueof an attachment in the hands of Arnett. The 
Court sustained the objection, and refused to permit 
the evidence to go to the jury—on which the plaintiff 
took his exception. 
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HOPKINS, J.—In this case, the action was tres. 
pass against the defendants, for forcibly taking from 
the possession of the plaintiff, and carrying away a 
wagon, which belonged to him. The defendants 
proved, that an attachment had been levied on the 
wagon, as the property of one Surber, whose deposi- 
tion the plaintiff offered as evidence that the proper 
ty was his, in virtue of a sale of the wagon to him, 
which the witness had made. The Court reject- 
ed the evidence, on the ground that the witness 
was incompetent. 

If the property had been sold under the attach- 
ment, and the proceeds applied towards the satisfae- 
tion of a final judgment in the suit against Surber, 
he would have been an incompetent witness for the 
plaintiff. The proceeds of the sale having been s0 
applied, would give hima right to a credit for the 
amount on the judgment which would not be affect- 
ed by the recovery of the plaintiff. In such a 
case, he would be interested that the plaintiff should 
recover. Such a result would not make him lia- 
ble as vendor to the plaintiff, as a judgment for 
the defendants in the action might and would leave 

“1 Porter's his right to the credit for the proceeds unimpaired. 

Re ist ed. ~The only ground disclosed by the record, to shew 
the incompetency of the witness, is, that the proper 
ty had been levied on as his. If the property had 
not been sold, and the proceeds applied to a judg- 
ment against him in the suit by attachment, he was 
a competent witness when his deposition was ofler- 
ed. In such a case, his interest would be as great 
on one side as upon the other, as he would have no 
right, after the recovery of the plaintiff, to have 
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ment ia the suit by altachment.* Rep.637; 1 
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The Court erred in rejecting the testimony. 198. 


Let the judgment be reversed, and the cause re- 
manded. 


BUMPASS, et al. vs. WEBB. 


As to the tmpeachment or review of an award. 
As to error in a Chancery decree, all parties in inter= 


est not being in Court. 


1, Where parties leave a matter of controversy, to arbitration, 
they, nor either of them, can impugn the decision, for eztrin- 
sic causes, unless it be shewn that the arbitrators have been 
guilty of corruption, partiality, or gross misbehavior. 

2, Improper conduct in arbitrators, in their award, may be shewn 
by direct testimony, or by such a state of facts as lead the 
mind to the conclusion that an award has been influenced by 


dishonest motives. 
3: To authorise the review of an award, it is not sufficient to 


shew an error of judgment, or that the award has been unwise- 
ly determined. 

4. It seems, that an award respecting an allotment of lands, be- 
tween joint owners, might be reviewed in Chancery, where 
the allotment were so disproportioned in value, as to strike 
the senses at-once, as a matter of injustice, or showing posi- 
tive corruption in the arbitrators. 

5. If an award discover on its face, some palpable mistake of 
law or fact, operating greatly to the prejudice of either par- 
ty, it may be impeached. 

6. Evidence, in impeaching an award, shewing a mere mistake 
of law or fact, in rendering the award, is not competent. 
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7. A decree, erroneous, merely on account of parties in interest 
not being brought into the Court below—will not be reversed 
—it appearing regular as to the parties taking the writ of er- 
ror. 


This was a bill in Chancery, in Lauderdale Cir. 
cuit Court, and was filed by John Webb against Ga- 
briel Bumpass. ‘The facts and circumstances of the 
controversy, as disclosed by the bill, answers, &c, 
were these : 


In the year eighteen hundred and eighteen, one 
Eli W. Carr, purchased at the land sales, certain 
lands, consisting of fractional section twelve, towm 
ship two, range fifteen, west, and the west half of 
section thirty, township two, range fifteen, west, and 
subsequently transferred the certificates of purchase, 


after the payment of one fourth the amount of the 
purchase money to the defendant, Bumpass. The 
latter then sold to complainant, the one half of all 
the lands above described, with others set out in the 
bill, and executed to him a bond, stipulating a cor 
veyance of the title thereto, (excepting a small part, 
on which was situated the town of Waterloo,) when 
certain expressed conditions were complied with. 
After this period, defendant transferred to Tyre 
Rhodes, John McCracken, M. H. Buchannan, Mere 
dith Thomas, and G. Bumpass, the certificate of 
fractional section twelve,—as commissioners of the 
town of Waterloo, who procured a patent therefor. 
Bumpass, also, subsequently transferred to one John 
Till, his son-in-law, the west half of section thirty- 
one, township one, range fourteen, who, before the date 
of the said transfer, received full notice of complaia- 
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ant’s interest in the said parcel of land; and who af- 
terwards obtained the patent therefor. It further 
appeared, that on the tenth day of June, eighteen 
hundred and twenty-two, complainant and defend- 
ant entered into mutual covenants by which they 
bound themselves to abide by, and perform the award 
of certain arbitrators chosen by themselves, to divide 
the before mentioned lands; and that in pursuance 
thereof, the said arbitrators proceeded to lay off and 
to divide said lands between the respective parties. 
In pursuance of the division and allotment of the 
said lands, under the said arbitration, the respective 
parties took possession of their several parcels. 

The bill charged, that defendant, by divers combi- 
nations and fraudulent efforts, had interposed obsta- 
cles to the completion of the award; and, therefore, 
prayed the establishment of the award, and the in- 
terposition of the Court to effect the several allot- 
ments made by the arbitrators. 

Gabriel Bumpass and John 'Till answered—the 
former,! principally relying, for his defence, upon a 
charge of partiality and unfairness in the arbitra- 
tration. 

It appeared by the record, that subpena was serv- 
ed alone on Bumpass, the defendant ; and that no 
proceedings were had against several of the parties 
charged in the bill as materially concerned in the 
transactions. 

The Chancellor below decreed, establishing the 
award, and vesting in the complainant and defend- 
ant the title to the several allotments made by the 
arbitrators ; from which decree, Bumpass alone, took 
4 writ of error to this Court. 
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He here assigned, as error— 

First—The decree confirming the award. 

Second—The vestiture of title, out of the plain 
tiff in error, in a portion of the lands. 

Third—The proceeding without necessary par 
ties. 

Fourth—The proceeding without regularity against 
_ all the parties charged. 

Fifth—The refusal of the Court to dismiss the 
bill. 


S. Parsons, for plaintiff in error. 
Stewart and Thornton, contra. 


COLLIER, J.—The defendant in error, (who was 
plaintiff below,) became jointly interested with the 
plaintiff, (in error,) Gabriel Bumpass, in certain lands 
purchased of the general government, under the cre. 
dit system. In ’22, before full yayment had been 
made, they agreed to submit to the arbitrament and 
decision of certain persons, chosen by them, the par 
tition of these lands—Bumpass entering into bond 
to stand to and abide the decision of the arbitrators 
The arbitrators accordingly made their report,—par- 
ticularly designating the respective parcels of land 
allotted to the parties. Bumpass, disregarding their 
decision, transferred to John Till, his son-in-law, the 
certificate of purchase, for an half section of the land, 
at the same time informing him that the award was 
so unequal and unjust, that it never would be car 
ried into effect. The certificate of purchase for ane 
ther parcel of the land, by agreement, between 
Bumpass and the defendant in error, was transfer- 
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ed to Tyree Rhodes, John McCracken, M. H. Bu- 
channan, ‘Thomas Meredith, and Gabriel Bumpass, 
as trustees, to lay off and sell lots for a town. The 
remaining parcel of land was purchased of the 
defendant in error, for the joint benefit of himself 
and Bumpass: and he is now ready, as he states, to 
convey to Bumpass, his interest under the award. 
The title to these several parcels of land have pass- 
ed from the United States. To the first, it vests a ti- 
tlein ‘Till; to the second, in the trustees we have 
mentioned ; and to the third, inthe defendant in er- 
ror. It further appears, that at the time Till became 
the assignee of the certificate from Bumpass, that 
the defendant in error was in possession of the land 
allotted him by the award. 

On this state of facts, the defendant in error exhi- 
bited his bill ;—the object of which is to give effect 
to the partition made by the arbitrators. Tyree 
Rhodes and ‘Thomas Meredith are alleged to be 
dead. The other trustees, with John Till, are made 
parties; but nothing said as to heirs, &c., of Rhodes 
and Meredith, or whether they have left any. 

Many depositions appear to have been taken by 
the plaintiff in error; all of which, merely prove, 
that the lands allotted to Webb, by the partition, 
are of greater value, than those assigned to Bum- 
pass, 

No proof was taken by the defendant ia error. 

It does not appear that subpeena was served on de- 
fendants below, Buchanan and Meredith, or that 
publication was ever made—though there was an or- 
der for that purpose. Bumpass and Till alone have 
answered. 'The decree of the Court gives effect to the 
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partition made by the arbitrators, not only as against 
Bumpass and Till, but also against all the Trustees 
named, as well those who are dead, as those who are 
living, at the cost of Bumpass and ‘Till. 

From this decree, Bumpass alone prosecutes a writ 
of error to this Court. 

Where parties constitute a tribunal of their own 
choice, by the selection of individuals, (as they have 
here done,) for the adjustment of a matter of differ. 
ence between them, neither party can impugn. the 
decision that may be made, for eztrinsic causes; un 
less it is shewn that the arbitrators have been guil- 

sweadene ty of corruption, partiality, or gross misbehavior. — 
cr t-10l This may be proved by evidence direct, or by such 
11;1ib.156 q state of facts as lead the mind to the conclusion, 
that their award was influenced by dishonest mo- 
tives. It is not enough, to show an error of judg. 
ment, or that the matter of difference was unwisely 
determined.’ 

Now it may be true, that the parcels of land as- 
signed to the defendant in error, may be far more 
valuable, in the opinions of most men, and yet not 
follow, that the arbitrators acted otherwise than with 
the strictest integrity of purpose. 

If, however, the disproportion in value, in the re 
spective allotments of land, was so great as to strike 
the common sense of every man, that there was 
positive corruption in the arbitrators, or an utter 
recklessness of the achievement of justice between 
the parties, certainly a Court of Equity should hesr 
tate long before it would give effect to a partition 
thus made. 

If the award discovered on its face, some palpable 
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mistake of law or fact, which operated greatly to the 
prejudice of one of the parties, the party aggrieved 
might successively impeach it—-(See cases cited 
above.) —But itis incompetent to show by proof, a 
a mere mistake of law or fact---Pleasants, et al. vs. 
Ross. 

Equity has often refused its aid to compel the spe- 
cific performance of hard and unconscionable con- 
tracts for the conveyance of lands. And if an obli- 
gee, in a bond for the conveyance of title, where the 
contract isof that character, were toattempt to coerce 
a performance, Equity, in general, would leave him 
to his legal remedy upon the penalty. 

It is not pretended, that the contract between Bum- 
pass and the defendant in error, is obnoxious to any 
legal or equitable objection, but only that the award 
made to effectuate that contract, inflicts upon Bum- 
pass severe injustice. 

The conclusiveness of the award, (except for the 
causes we have mentioned,) precludes the enquiry, 
whether a performance would be hard or unconscion- 
able, unless it were first successfully attacked by 
some cause distinctive to its validity. So far, then, 
as the merits of this cause are concerned, we can dis- 
cover no error. ‘The decree is, however, erroneous, 
for not bringing in, either by personal service of sud- 
pena, or by publication and judgment pro confesso, 
the defendants, Buchanan and McCracken. It is 
also erroneous for not making the heirs of Rhodes 
and Meredith parties to the bill; or else shewing 
that they had none. ‘These were all material par- 
ties: they have thelegal title toa partof the land in 
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controversy : and to divest it, it is indispensable that 
they should be broughtin. But, in as much as Bum. 
pass is alone couiplaining, and as to him and 'Till, the 
decree is regular—Till becoming a transferree, of 
a part of the land, with full notice of the claim of 
the defendant in error,—occupies, in all respects, the 
situation, that Bumpass would have occupied, had 
he retained the legal title. 

In this view of the case, the decree is affirmed. 















As t 


Tou 











JUNE TERM, 1836. 








GARRARD et al, vs webs, et al, 





it 

ma 

: GARRARD, et al. vs. wep, et al. 

) 

fT As to the power of Chancery to compel parties to per- 
fect original agreements, against a subsequent lien. 


Touching such decrees in Chancery as will not sustain 
awrtt of error. 


i. Where parties being applied to, to become the accommoda- 
tion indursers of one on a bill of exchange, to secure them- 
selves, took a deed of trust on the latter’s property, and en- 
dorsed the bill, and the bill not being negotiated, subsequent- 
ly executed a new bill, with the agreement, that a new deed 
of trust should be executed ;—and on application to the trus- 
tee for that purpose, the date of the original deed was chang- 
edto a later date, and duly recorded ; and afterwards the trus- 
tee, on assurances of the debtor that the debt secured by the 
deed had been paid, took a deod of trust to himself on the 
same property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original dee, 
and thus saving the lien thereof, to the benefit of the first 
cestut que trust. 

2. A decree in Chancery, which, though disposing of the main 
principles of the case, directs an enquiry by a commissioner 
asto matters which require report to a subsequent term,— 
and contains no decree for costs ;—is not such a decree as 
will sustain a writ of error. 


Writ of error to the Circuit Court of Lauderdale, 
on a decree in Chancery. 

The bill in this case was filed by Ezra Webb, 
Charles Bradford, and Joseph L. D. Smith. It charg- 
ed, that on the eighteenth day of March, eighteen 
hundred and twenty-nine, orators, at the request of 
oe George Boggs, junior, became his accommoda- 
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tion indorsers on a bill of exchange for four thou- 
sand eight hundred and eighty-nine dollars and eighty- 
one cents, drawn on White & McClain, of New Or. 
leans, in favor of the complainant, Smith: that to 
secure the complainants against all liability on said 
bill, the said Boggs, according to agreement, caused 
to be prepared in complainants’ favor, a deed of trust, 
in which William W. Garrard, was trustee, of sun- 
dry houses and lots, lying and situate in the town of 
Florence; which deed of trust was not fully exe. 
cuted, through.the inattention of complainants. That 
on the eighteenthday of April, eighteen hundred and 
twenty-nine, the said Boggs again applied to com 
plainants—informing them that the drawees of the 
said bill of exchange had refused to accept the same, 
unless complainants became joint drawers, with 
Boggs, thereof: that on Boggs’ promise to secure 
complainants as aforesaid, by deed of trust, they did 
become joint drawers, on above date, with him, ofa 
new bill of exchange, drawn on one of the former 
firm of White & McClain, for the amount of the first 
bill,—and which latter was destroyed—the other be 
ing accepted. That in the month of September, of 
the same year, complainants applied to the said 
Garrard for the purpose of having the said deed of 
trust perfected, and recorded: that Garrard, without 
adverting to the change in the responsibility of com- 
plainants, or to the execution of the second bill, 
adopted the deed which had been drawn upon the 
endorsement of the first billof exchange, and chang- 
ed the date thereof to the twentieth of September, 
eighteen hundred andtwenty-nine; and that the same 
was then duly executed and recorded, without ne 
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tice of the discrepancy, until many years thereafter. 
The bill averred, that the deed of trust was exe-: 
cuted alone for the indemnity of complainants on the 
last bill of exchange, though it 1 eferred to the first : 
that the said Boggs having, at the maturity of the 
bill of exchange, failed to dischaige it, it was paid 
by one of the complainants. ‘I hat Boggs having be- 
come entirely insolvent, t:e complainants applied to 
Garrard to carry into effect the said deed of trust, 
by sale of the trust property, but which he had al- 
ways refused to do—alleging in himself the possession 
of a superior lien upon it. It, therefore, prayed re- 
lief, by the coercion of Garrard, the trustee, toa sale 
of the property conveyed, for the benefit of com- 
plainants. 

The answer of Boggs admitted all the allegations 
of the bill, respecting the endorsement and drawing 
of the two bills of exchange: the execution of the 
deed of trast; the payment of the last by one of the 
complainants; and his own insolvency: denied all 
fraudulent combination with Garrard, and confessed 
his intention to secure the complainants in the ex- 
ecution of the deed of trust. 

The answer o° Garrard admitted, that in March, 
eighteen hundred and twenty-nine, Boggs requested 
him to prepare a deed of trust, to secure complain- 
ants for their endorsement of a bill of exchange, such 
as described in complainants’ bill; which deed was 
accordingly drawn and signed by Boggs,—the latter 
requesting respondent to lay it aside, without having 
it recorded : stated, that respondent heard nothing 
hore of the matier until about the twentieth of Sep- 
tember, eighteen hundred and thirty, when Boggs, 
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with complainants, called on respondent, and inquir- 
‘ed if the deed was recorded; that being informed it 
was not, they urged it to be done, when respondent 
informed them it would effect no purpose, as the six- 
ty days required by law, had elapsed: that the com. 
plainants then requested respondent to change the 
date of said deed, but on the suggestion of the respon- 
dent, it was agreed te draw a new, rather than inter- 
line the old deed: that when about to draw the new 
deed, respondent having inquired if no other altera- 
tion were to be made than as respected the date, 
was distinctly informed that there was none. The 
defendants answer further denied any knowledge of 
the change in the parties to the bill; and called for 
full proof of the numerous allegations of the bill. 
The answer further stated, that on the fourteenth 
of March, eighteen hundred and thirty-one, Boggs 
having made a purchase of cotton, amounting to the 
sum of two thousand nine hundred and forty-eight 
dollars and seventy-nine cents, respondent became 
his surety, on the proposal of Boggs, to secure him by 
deed of trust on his property: that on enquiring of 
Boggs, if the debt secured by the deed of trust to 
the complainants had been paid, Boggs pledged his 
honor, that every cent of said debt had been paid: 
that from the length of time which had then elapsed, 
and from the circumstance of nothing being said about 
the matter by complainants, defendant felt assured 
that the debt had been paid, and, therefore, became 
Boggs’ surety for the amount aforesaid, and took a 
deed of trust upon the same property, previously con- 
veyed to complainants. Defendant averred, that the 
note which he had thus become surety on, was in 
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suit, and unless he had the benefit of his deed, would 
luse the debt. 

The cause was finally heard upon the bill, answers 
and exhibits—the testimony not varying the state of 
facts presented in the bill, and admitted in the an- 
swer; and the Chancellor decreed a sale of the 
trust property, and required an account to be 
taken between the parties ——but gave no decree for 
costs. 

From this decree, the defendants below took a 
writ of error here. 


HITCHCOCK, C. J.—This is a writ of error to 
the Circuit Court of Lauderdale County. The de- 
fendants here, who were the complainants in equity 
below, allege in their bill, that on the eighteenth of 
March, eighteen hundred and twenty-nine, they be- 
came the accommodation endorsers for one George 
Boggs, junior, on a bill of exchange, drawn by him 
on White & McClain, of New Orleans, for the sum 
of four thousand eight hundred and eighty-nine dol- 
lars and eighty-one conts, due twelve months after 
date; that said endorsement was upon the condition 
that said Boggs should execute a deed of trust upon 
certain real estate in the town of Florence, belong- 
ing to said Boggs; that in conformity with said agree- 
ment, the defendant, Garrard, drew up a deed of 
trust, in which he was constituted the trustee, which 
was executed by said Boggs, but which remained in 
the hands of said Garrard, not recorded: that on the 
fifteenth of April, eighteen hundred and twenty-nine, 
said Boggs again applied to them, stating that. White 
& McClain declined accepting said bill, unless the 
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complainants would become joint drawers with said 
Boggs, of said bill, which was to be drawn o 
White; the firm of White & McClain having just 
then been dissolved. ‘hat accordingly, on the eigh 
teenth April, eighteen hundred and twenty-nine, ano- 
ther bill was drawn by Boggs and the complainants, 
as drawers, in favor of Kirkman & Rosser, on White, 
for the sum of four thousand eight hundred and eighty- 
nine dollars and eighty one cents, payable twelve 
months after date; upon which the first bill was given 
up and destroyed ; which last bill was accepted. That 
upon the executing this last bill, it was agreed be. 
tween the parties, that the complainants should be 
secured upon the same by deed of trust, as was done 
in the first bill: that in the month of September, 
eighteen hundred and thirty, the complainants appli 
ed to Garrard to complete the deed of trust, that the 
same might be executed and recorded: that Gar 
rard, without adverting to the change which had 
been made in the date, and the manner of the re 
sponsibility of the complainants, adopted the former 
deed, by changing the date to the twentieth Septem 
ber; that the deed was then executed and recorded, 
without the discrepancy being observed, till long af 
ter, by the complainants. 

The bill charges, that the deed was executed ex 
pressly for the purpose of securing the complainants for 
their liability on the last bill, and for no other purpose. 
It charges, that Boggs failed to pay the bill, and that 
the same, at maturity, was protested; and that it has 
been paid by the complainants: that Boggs has be 
come entirely insolvent; and that their only chance 
for indemnity is upon the property secured by th 
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deed of trust: that they have called upon Garrard 
tocause the property to be sold, but he refuses, al- 
leging that he has a superior lien on the same pro- 
perty, which is of later date. 

The answer of Boggs admits the material allega- 
tions of the bill. Garrard admits the execution of 
thedeed as described by Boggs; but which he states 
was not recorded at the request of Boggs: that he 
heard nothing more of the matter until the twentieth 
September, eighteen hundred and thirty, when Boggs 
and the complainants, Webb & Smith, called on him 
to enquire if the deed had been recorded, when he 
informed them that it had not; upon which, they re- 
quested him to to have it done: that upon his advis- 
ing them that, as sixty days had elapsed, the record- 
ing would answer no purpose, they requested him to 
change the date; upon which he advised them to 
have a new deed drawn out, rather than to interline 
the old one, which they requested him to do: that 
as he was about to write the deed, he enquired of 
the parties present, if any change was to be made 
in it, when he was told, no other change than that of 
the date was required. He denies that he had any 
knowledge or intimation of the change in the bill. 
He farther states, that on the fourteenth March, eigh- 
teen hundred and thirty-one, Boggs and one Wood- 
cock applied to him to be their security for the sum 
of two thousand nine hundred and forty-eight dol- 
lars and ninety-two cents, and that Boggs proposed 
togive him a deed of trust on the above named pro- 
perty ; upon which, on enquiring of Boggs, he was 
informed by him, on his honor, that the debt secured 
by the deed of trust mentioned in the complainants’ 
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bill, had been satisfied ; that from the length of time 
that had elapsed, and he never having heard the sub 
ject mentioned by any of the parties, combined with 
the pledge of Boggs that the debt had been paid, 
reluctantly became the security of Boggs and Wood: 
cock, and took a deed of trust upon thesame proper. 
ty; which he sets up against the deed first above 
mentioned. 

The case was heard upon bill, answers and ex 
hibits, and a decree was made, directing the proper 
ty to be sold, and the money paid over to the com 
plainants : and a commissioner was appointed to take 
an account of the rents and profits of the property, 

From which decree, the case has come here. 

It is conceded by the counsel for the plaintiff in 
error, that as between the complainants and Boggs, 
a Court of Equity would be authorised to makea 
decree for the complainants: that the security hav 
ing been intended for the indemnity of the complain 
ants against their responsibility on the second bill 
the mistake, error, or omission, to describe it proper 
ly in the deed of trust, can not be taken advantage 
of by him; it being the peculiar province of a Court 
of Equity to compel a party to perform his agree 
ment according to its terms, and to the manifest im 
tention of the parties. 

But it is contended, that however true this may 
be with respect to the original parties, yet, that this 
can not be done, to the prejudice of third persons, 
who have honestly acquired an interest in the sub 
ject matter, and that in this instance, the conduct of 
the parties, in negligently omitting, when they appli 
ed to Garrard, to have the deed perfected and re 
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srded,—to apprise him of the change in the date, 
ad manner of the liabilities of the parties——gives 
him a superior equity over them. 

ing the correctness of the principle, it is 
dificult to perceive the application of it to this case. 
If the existence of the lien is admitted as between 
the original parties, and Garrard has been led to 
believe, from the complainants, that it had not been 
discharged, of what consequence to him was it, whe- 
ther there was an error in the description of the bill, 
arnot. The important fact for him was, whether 
the property was incumbered. That it was so, is 
tue: that he knew it, is equally so; and if he has 
been misled, is it not owing entirely to his reliance 
upon the assertion of Boggs, that the lien had been 
lischarged. 'Uhe language of Boggs to him was, that 
the debt for which the deed was given, had been paid. 
Now what was the debt? The bill described, had 
been cancelled, it is true; but the debt, which in con- 
templation of law, was secured, wasnot paid. The 
inference which he drew, from the silence of the par- 
ties, and the length of time that had elapsed, can not 
aid him, as they are no bar, at law or in equity, to 
the complainants’ demand. ‘Ihe record of the deed 
was notice to all the world, of the existence of the 
lien; and nothing could aut it, but the pay- 
ment of the debt, or the voluntary relinquishment by 
the cestue que trust. ‘he only negligence which in- 
wolves any responsibility, was in his incautiously 
tusting Boge’s declaration: and having relied 


m his veracity, he must take the consequences of 

his treachery. If he had been apprised of the 

‘ror, in the description of the bill, it would not 
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have effected the case. He could, with the same 
propriety, rely upon the matters he now relies upon 
—the silence of the parties——'The length of time, 
and the declaration of Boggs, would have applied ig 


that case, as well as in this. If there is any thing | 
wanting to make the case conclusive against him, it 


is, that he was himself the trustee of the complain. 
ants—bound to protect their right, and through whom 
they were to convert the property into money, in 
case of need. 

*1 Peters, ‘The counsel for the plaintiff in error, relies upo 
the case of Hunt vs Rousmaniere’sadm’rs ;+ in which 
it is held, “ that a Court of Equity may compel par 
ties to execute theiragreements ; but it has no power 
to make agreements for them.” The object of that 
bill was to compel the administrators of Rousmaniere 
to carry into effect a contract, which it was admitted, 
the intestate, in his life time, intended should be ef 
fected. The Court refused to aid the party, on the 
ground, that the intestate had, in his life time, exe 
cuted precisely such an instrument, as upon reflection, 
and advice of counsel, was thought the most proper to 
effectuate the contract: that was done, which the 
the parties intended to do. There was no mistake, 
either in fact or law, to correct. The death of Rous 
maniere had defeated the execution of the intention 
of the parties; of which his other creditors claim- 
ed the benefit. 

The principles recognised in the case cited, are di- 
rectly applicable to the case before us, and are bint 
ing upon Garrard as well as Boggs. Claiming ur 
der Boggs, with notice of the lien, he is estopped, a8 
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well as Boggs. There is no application here to make 
anew contract, or to reform one. 

We are, therefore, clearly of the opinion, that as 
he was affected with notice of the trust deed, and 
not having been misled by any act of the complain- 
ants, he is chargeable with their prior equity. 

It is lisisted by the counsel for the defendants in 
error, that the decree in this case, is not such a final 
one as will authorise a writ of error. It is true, 
that after disposing of the main principleof the bill, 
the Court has directed an enquiry into the value of 
the rents and profits during the time the property 
has been in the possession of the defendant below ; 
of which he should make report to a subsequent term 
of the Circuit Court : and there is no decree for costs, 
There is, therefore, something left for the action of 
the Court below, and which can not be done in this 
Court. If the final action of the Court below, had 
been had upon this part of the decree, this Court 
would have felt bound to reverse it. 

Under the circumstances of the case, the writ of 
error must be dismissed, with costs. 
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LEWIS AND GORMAN US. BIBB. 


Touching the power of Chancery tointerpose in favor 
of a vendee of real estate. 


1. Chancery will not relieve a vendee of real estate, by enjoin- 
ing the collection of notes given for the purchase money, on 
the allegation, (without proof,) that the vendor has no title, 
and has absconded,—where it appears that the vendee took a 
bond for titles, conditioned for their execution on the payment 
of the first instalment—which instalment had not been paid, 
nor offer made to do so, or the same excused ;—and where the 
vendee had suffered judgment against him on one of the 
notes, without defending the same. 


On writ of error from a decree of the Circuit 
Court of Lawrence, exercising Chancery jurisdic: 
tion. 

This was a bill in Chancery, filed in Lawrence 
Circuit Court. The complainant, Thomas S. Bibb, 
alleged that on the twenty-sixth of September, eigh- 
teen hundred and thirty-one, he purchased of Wash- 
ington Lewis, a certain tract of land, situate in the 
State of 'Tennessee, for the price and sum of three 
hundred dollars; that in consideration therefor, he 
executed two notes of hand, bearing date the twer 
ty-sixth of September, eighteen hundred and thirty- 
one; one due and payable the first of January, eigh- 
teen hundred and thirty-two, and ihe other on the 
fixst of January, eighteen hundred and thirty-three; 
that Lewis, at that time, to wit, the twenty-sixth of 
September, eighteen hundved aud thirty-oue, execul- 
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ed his penal bond, conditioned for the execution of a 
fee simple title to said land, by the first of January af- 
ter the date of said purchase, or so soon thereafter as 
complainant should pay said Lewis one hundred and 
fifty dollars of the purchase money : that before the 
time when said first payment became due, the said 
Lewis transferred said notes, the first to some per- 
sons unknown; and, the second, to wit, that becom- 
ing due in January, eighteen hundred and thirty-three, 
to Paris Gorman: that on this last note, said Gor- 
man caused suit to be brought in. the County Court 
of Lawrence, and thereon obtained a judgment at 
the January term, eighteen hundred and thirty-four, 
which Gorman was then enforcing. Orator charged, 
that said Lewis, at the time of the sale of said lands 
to orator, nor since, had no title whatever to the 
same ; and had since absconded from the country, and 
gone into parts unknown: Orator charged fraud, 
and prayed an injunction against the proceedings on 
the judgment, and as to the collection of the notes. 

Upon this bill, an iujunction was awarded; and 
the subpena being subsequently returned non est, 
judgment pro confesso was had. The testimony taken 
in the cause, was that of George Gorman. He testi- 
fied that he saw the notes executed, as well as the 
bond for titles; that he did not know who had the 
legal titles thereto, and that Lewis had left the 
country. 

On a final hearing, the injunction as to the collec- 
tion of the notes, was perpetuated, until such time 
as Lewis should exhibit a good and sufficient title to 
the premises. 

This decree was here assigned in error 
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Smith for plaintiff in error. 
McClung, contra. 


HOPKINS, J.—This case was brought into this 
Court, by a writ of error from the Circuit Court of 
Lawrence County. Bibb filed his bill on the Chan- 
cery side of that Court; in which he stated, that in 
eighteen hundred and thirty-one, he purchased of 
Washington Lewis, a piece of land lying in the State 
of Tennessee, at the price of three hundred dollars 
—one half of which was to have been paid on the 
first of January, eighteen hundred and thirty-two; 
and the other, the first of January, eighteen hundred 
and thirty-three: that he executed a note for each 
instalment, and received from Lewis a penal bond, 
conditioned to be void, if the obligor should convey 
to Bibb a good and sufficient title in fee simple, by the 
first of January, eighteen hundred and thirty-two, or 
so soon thereafter as Bibb should pay the first instal- 
ment of the purchase money: that the two notes 
were transferred by Lewis before the first was due 
—one to a person unknown, and the other, payable 
the first of January, eighteen hundred and thirty- 
three, to Gorman, one of the plaintiffs in error: that 
Lewis never had any title tothe land; was insolvent; 
and had absconded from the country ; and that Gor- 
man, in January, eighteen hundred and _ thirty-four, 
obtained a judgment for the amount due on the note, 
which had been transferred to him. Upon the bill, 
the judgment was enjoined, and as the defendants to 
it were not inhabitants of the State, the Circuit 
Court made the order of publication, which is neces 
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sary in such case, and the bill was afterwards taken 
pro confesso. 

The only deposition which was taken in the cause, 
proves only that the witness did not know that the 
title had ever been conveyed by Lewis to Bibb, and 
that Lewis left the country in the autumn of eigh- 
teen hundred and thirty-two; which must have been 
eight months after the note, first payable, was due: 
but there is no evidence in the deposition that he was 
insolvent, or without a title to the land. 

The Court decreed that the injunction, which em- 
braced the note, the holder of which was unknown, 
as well as the judgment, should be continued, until 
Lewis should exhibit to that Court a satisfactory ti- 
tle in himself, and a conveyance of it to Bibb. ‘The 
defendants to the bill were decreed also to pay the 
costs of this suit, and of that at law, in which the 
judgment was rendered. 

The agreement of the parties gave Bibb no right 
to demand a conveyance of the title, until he paid, 
or should offer to pay, the first instalment of the pur- 
chase money. His vendor remained in the country 
at least eight months after the first note became due; 
during which time, he does not pretend that he offer- 
edtopay it. If he had complied with his own part 
of the agreement, or had offered to do so, and the 
vendor had unjustly withheld the title,—or from hav- 
ing none himself, had been unable to convey it, the 
action at law could, and ought to, have been defend- 
ed. If Bibb, with such a defence, at law, had omit- 
ted to make it, a Court of Equity would not listen to 
his complaint of the injustice of the judgment, un- 
less he could make it appear that he had been pre- 
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vented by some cause, which he could not control, 
from defending the action. But, Bibb hadno defence 
to the action, because he had not done what the 
agreement required of him. We know of no prin- 
ciple that authorises a Court of Equity to take ju 
risdiction of a case, in which, the question presented 
by the complainant, would have been, if he had com- 
plied with his part of the agreement, of a legal cha- 
racter. 

To give relief, in this case, would extend the juris- 
diction of Chancery farther than to exercise the 
power of determining legal questions, which existed 
before ,the trial of an action at law, in which they 
arose, but were not made; and this power Courts of 
Equity have always disclaimed. 

Relief to Bibb, would be to supply, in the first 
place, his omission to do his duty—and in the next, 
to consider his case as if he had discharged the duty 
himself, and been prevented by something, over which 
he had no control, from making his defence to the 
action at law. 

It does not appear from the record, who has had 
the possession of the land since it was purchased by 
Bibb. The inference from what does appear, is, that 
the possession has been with Bibb. If he had con- 
plied with his part of the agreement, he could not 
have defended the action, upon the ground, that no 
title had been made to him, while he retained the 
possession. To give him a right to such a defence, 
or to entitle him, under any circumstance, to a de 
cree, rescinding the agreement, it was necessary that 
he should have disaflirmed the contract, by abandon 
ing or restoring the possession.” 
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As the defendants in the suit were neither served 
and the 
land lies in another State—the Circuit Court of the 





with process—nor inhabitants of the State 
county of Lawrence, could, under no circumstances, 
have taken jurisdiction of any matter alleged in the 
bill, but for the judgment which was rendered by the 
County Court of that county. 

There being nothing in the case, for which the 
judgment ought to have been enjoined, a decree 
against the vendor for a specific performance of the 
agreement could not be made, were the bill framed 
also for that purpose. Of such a bill, as the land 
lies in ‘Tennessee, a Court of Equity in that State 
might take jurisdiction, though the person of the 
vendor may be beyond the reach of its process. 

The decree is erroneous. Let it be reversed, and 
the bill dismissed. 
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M’BROOM, et al. vs. THE GOVERNOR, for use, Ke, 


As to the evidence admissible under a replication taking 
an issue to the country—the plea wmproperly con- 
cluding with a@ verification. 

As to the conclusiveness of a judgment between par- 
lies. 


1. Matters of evidence, which can not be replied as an estop- 
pel, but which must be relied on, if at all, as evidence under 
an issue,—may properly be admitted under a replication, tak- 
ing issue to the country, to a plea which improperly con- 
cludes with a verification. 


2, The record of a judgment rendered upon proceedings by sci, 
fa. against sureties upon a writ of error bond, taken upon the 
removal tothe Supreme Court of a particular cause; in 
which cause it was determined that a payment made to one 
as a deputy sheriff, by a defendant to the judgment, was a 
satisfaction of the same—held to be conclusive, ina suit 
brought by the plaintiff in such judgment against the sureties 
of the sheriff on his official bond, to recover the amount so 
paid to his deputy,—it appearing that notice was given to the 
defendants ; and that the sheriff'’s representative appeared 
and defended the suit in error: also that the deputy was one 
of the defendants in the suit by sci. fa. 

3. In an action by a plaintiff in a judgment to recover of a 
sheriff’s sureties, money received thereon by the sheriff’s de- 
puty,—notice to the sheriff’s administrator, that in the event 
of a pending suit being determined against the plaintiff in 
the judgment, the estate of the sheriff would be held liable, 
held sufficient, without the production of the receipts signed 
by the deputy,—the sheriff, under such notice, appearing and 
defending the suit. 


This case originated in an action of debt, prosecut- 
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edin the Circuit Court of Madison County, in the 
name of Samuel B. Moore, for the use of Francis E. 
Rives, against Stephen McBroom, William Derrick, 
Robert Walton, and Lewis Moore; and was found- 
ed upon the official bond of William McBroom, as 
sheriff of Madison County, and of which the defend- 
ants were the sureties. 

The declaration complained, “for that the defend- 
ants, and one William McBroom, in his life time, who 
died before the commencement of this action, hereto- 
fore, to wit, on the fourth day of November, eighteen 
hundred and twenty-two, in the county aforesaid, by 
their certain writing obligatory, sealed with their 
seals, and now here to the Court shewn, the date 
whereof is the day and year last aforesaid, acknow- 
ledged themselves to be held and firmly bound unto 
Israel Pickens, Governor of the State of Alabama, 
and his successors in office, in the penal sum of ten 
thousand dollars, when demanded, to be paid to the 
said Israel Pickens, Governor of the State aforesaid, 
or his successors in office, when they, the said defend- 
ants, and the said William McBroom, should be 
thereunto afterwards requested; which said writing 
obligatory was subject to a certain condition there 
under written, whereby, after reciting to the effect 
following, to wit‘ Whereas the above bound Wil- 
liam McBroom, has been duly elected sheriff of the 
said county of Madison, according to law,—the con- 
dition of the above obligation was such, that if the 
above bound William McBroom, did well, diligently, 
and faithfully perform all the duties incumbent on 
him, as required by law, in his said office as sheriff of 
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eae) ——— eens Biel. 90 wae Govannen, rues, he. 
the county of Madison as aforesaid, then the said § me 
writing obligatory should be void.’” ac 
The plaintiff averred, that the said William Me. | 
Broom did not well, diligently and faithtully perform § dit 
all the duties incumbent on him, as required by lay, in; 
as sheriff of the county of Madison aforesaid; but 
that the said William McBroom, in his lile time, to th 
wit, on the eigth day of April, eightcen hundred and ae 
twenty-three, and on divers other days and times, be Bin 
tween that day and the twenty-fifth day of July last J sai 
aforesaid, by virtue of his said office of sheriff of the th 
county aforesaid, received by the hands of Williem — ca 
Saunders, who was a deputy sheriff of, and under § thi 
him, the said William McBroom, divers sums of mo ju 
ney, and Tennessee Bank notes, amounting together, 
and in value, to a large sum of money, to wit, the 
sum of twenty-three hundred dollars, of and belong F of 
ing to the said Francis E. Rives, which said sums of — w: 
money, and Bank notes, were received by the said wi 
William, as aforesaid, of Walter Otey, on a writ of 
fiert factas, which issued from the office of the clerk Fm 
‘of the County Court of Madison, bearing date the J ag 
first day of March, eighteen hundred and twenty Fal: 
three, and returnable on the fourth Monday of July, 
eighteen hundred and twenty-three, being in favor F tai 
of the said Francis E. Rives, against the said Wal — an 
ter Otey and William Lewis, and directed to the — wi 
Sheriff of the said county of Madison: and that the J no 
said William McBroom, in his life time, wholly ne 
glected and refused to pay the said sum of money — me 
last aforesaid, or any part thereof, to the said Fran > th 
cis E. Rives, contrary to the form and effect of the 
said condition of the said writing obligatory; by } th 
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means whereof the same became forfeited, and an 
action had accrued to the plaintill, &c. 

The defendants craved oyer of the bond and con- 
dition, and demurred; and subsequently, the follow- 
ing pleadings were filed, to wit: 

First—“ And the said defendants come and defend 
the wrong and injury, when, &c., and for plea, say 


? ' 4 


aclio non, because they say that said sum of money 
insaid declaration mentioned, was not received by 
said William Saunders, by virtue of lis official au- 
thority as deputy sheriff, and that the same never 
came into the possession of the said McBroom; and 
this they are ready to verify ; wherefore they pray 
judgment,” &c. 

“General replication and issue.” 

Second—A plea that at the time of the reception 
of said money by said Saunders, the said McBroom 
was not sheriff of Madison County ; to which there 
were also replication and issue. 

Third—That at 
money, said piainti 


the time of the reception of said 
T was a non-resident, and had no 
agent in the County of Madison to receive the same: 
also replication and issue. 

Fourth—After oyer craved, of the writing obliga- 
lary, and the condition thereto, the plea, that defend- 
ants were only the sureties of the said McBroom, 
Who was deceased: and relying upon the statute of 
hon-claim : also replication and issue. 

Upon this state of pleadings, a verdict and judg- 
ment were had for plaintiff, and by bill of exceptions 
the cause was removed here. 

The bill of exceptions set forth the following facts: 
the plaintiff read to the jury the bond of Wil- 
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liam McBroom, and of the defendants, his sure. 
ties, as declared upon, and by records proved, that 
at July term, eighteen hundred and thirty-one, said 
Rives recovered of Walter Otey, William Lewis, 
Frederick Jones, Irby Jones, and Edwin Jones, 
the sum of three thousand and ninety-one dol- 
lars and fifty-nine cents, debt and damages, besides 
costs: that Otey and Lewis brought error upon that 
judgment, and gave bond with sureties to supersede 
the execution: that in the appellate Court the judg- 
ment was affirmed, and that execution issued there- 
on, to the sheriff of the said County of Madison, and 
returnable to the succeeding term of the said Coun- 
ty Court: that this execution was endorsed by the 
said William McBroom, as follows—“ Received first 
of March, eightoen hundred and twenty-three, Wm. 
McBroom, sheriff;” and a return, in the hand-writ- 
ing of William Saunders, in the following words— 
“Taken up by writ of error, July twenty-fifth, eigh- 
teen hundred and twenty-three—Wm. McBroon, 
sh’ff, by his deputy, W. Saunders.” That on the 
twenty-fifth of July, eighteen hundred and twenty- 
three, the said Otey sued out another writ of error to 
the Supreme Court, and gave bond in error, with said 
Saunders and Joseph Fenwick, as sureties: that the 
judgment in the Supreme Court was affirmed, and 
execution issued thereon, which was returned nulla 
bona. 

The plaintiff then read to the jury two receipts, 
in the hand-writing of Saunders, as follows—‘ Rec'd 
of Walter Otey, five hundred dollars, ‘Tennessee 
money, which is to be applied to an execution, F. E. 
Rives vs. Walter Otey, &c.—April twenty-first, 
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eighteen hundred and twenty-three.—W. Saunders, 
D. 8..—‘ Rec'd of Walter Otey, one thousand dol- 
lars, in ‘Tennessee Bank notes, whichis to be applied 
toward the payment of an execution, which Francis 
E. Rives obtained against said Walter Otey and 
William Lewis, in the County Court of Madison 
County—W. Saunders, D.S.” 

The plaintiff then proposed to prove by the re- 
cords, that on the eighteenth of September, eighteen 
hundred and twenty-six, the said Rives sued out of 
the Circuit Court of Madison, a sczre factas against 
said Saunders and Fenwick, sureties of the said 
Otey in the said writ of error bond, in order to have 
award of execution against them thereon: upon 
which sctre yactas he obtained judgment ; which was 
subsequently taken to the Supreme Court on writ of 
error, and afirmed. ‘That upon this proceeding, the 
said Fenwick relied upon the aforesaid payments to 
Saunders; and of all which, the said William Mc- 
Broom was notified—the service of the said notice 
having been made by theattorney of Rives. 

The plaintiff also gave in evidence certain notices 
to the administrators of McBroom, and to the said 
defendants—part thereof being served by the sheriff; 
the object of which was to apprise them that the 
proceedings under the scere factas would be used in 
evidence against them ina future suit, in the event 
that it was determined that the aforesaid payments 
were properly made to the sheriff. 

All these records, and proceedings under the scire 
facias, were admitted by the Court, notwithstanding 
the objection of the defendants. 

The defendants then offered to give in evidence the 
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deposition of the said Saunders ; which the Court re- 
jected. 
The Court instructed the jury, that the evidence 


‘+t forth. was con- 


offered by the plaintiff, as above set 
clusive evidence of the fact that the amount of mo- 
said execution. 

McClung and Robertson for pl tifli— Ormond, contra 


This was an action of debt, 


HITCHCOCK, C.J. 


in the name of the Governor, for the use of Rives, 





against the plaintiffs in error, on a bond, as secur 
ties of William McBroom, late sheriff of Madison 
County. 

The declaration sets out the bond and condition, 
and assigns as a breach, that “the sheriff, by the 
hands of one William Saunders, bis deputy, received 
divers sums of money and Tennessee Bank notes, 
amounting to twenty-three hundred dollars, belong- 
ing to said Rives, received by said deputy, under 
and by virtue of an execution in favor of said Rives, 
against one Otey, duly issued, &c.; which the said she 
riff had wholly neglected and refused to pay over, &€. 

The first plea of the defendants states, that “the 
said money was not received by the said William 
Saunders by virtue of his official authority, as depu- 
ty sheriff; and that the same never came into the 
possession of the said William McBroom; which 
they were ready to verify,” Ke. 

To this plea there was a general replication and 
issue, in short; there was also a plea of the statute of 
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non-claim—McBroom, the sheriff, having died before 
the suit was brought. 

At the trial, the plaintiff! below, gave in evidence 
the records and proceedings in a suit of sez. fa. brought 
by Rives against Fenwick and Saunders, the seeu- 
tities of* Otey, upon a writ of error bond, on a judg- 
ment aflirmed in the Supreme Court, in the suit upon 
which the money had been collected by Saunders ; 
in which it was decided that the payment by Otey, 
toSaunders, was pro danto, a discharge of the judg- 
ment ; and to convict the defendants with the suit, a 
notice to Mills, the administrator of William Mc- 
Broom, was produced: also, two notices to the de- 
fendants in this suit, of the pendency of the same, 
and that if judgment should be rendered against said 
Rives, he would look to the defendants as secu- 
tieties of McBroom, for the amount collected by 
Saunders, his deputy. ‘The notices to Mills, and one 
of the notices to the plaintiffs in error, were served 
by Samuel Pete, Esquire, Rives’ attorney: the 
other notice to the plaintiffs in error, ofa similar cha- 
racter, was served by the sheriff of Madison county. 
Proof was also given, shewing that Mills, the ad- 
ministrator, employed counsel and attended the trial 
of the suit on the sce. fa. ‘Lhe testimony of Samuel 
Pete was also admitted, who proved, “ that within 
eighteen months after the grant of administration on 
the estate of William McBroom, in order to make 
demand of the administrator, soas to prevent the ope- 
ration of the statute of non-claim, he gave to the ad- 
iinistrator a verbal history of the matters, involved 
in the proceedings on the sez. fa. against Saunders 
and Fenwick, stating to him, that if they (Saunders 


4p 13 


97 


ye 








98 


IV ed 


CASES DETERMINED 








sa M’BROOM, et al, vs THE GOVERNOR, for use, &c. 
and Fenwick,) should succeed in establishing the 
payments, made by Otey to Saunders, as payments 
tosaid McBroom, that then Rives would look to the 
estate of McBroom for that amount: that he could 
not say that he mentioned the receipts given by Saun. 
ders, as deputy, for the money paid by Otey, particu. 
larly, or the sums they called for, or dates: that he 
did not present the receipts, they being then in the 
hands of Otey’s securities, and did not present any 
written specification or memorandumof the demand, 
or facts constituting it; nor could he say that he in 
formed the administrator that he was then makinga 
presentment of the claim, or demand, to prevent the 
bar of the statute.” 'I'wo receipts signed by Sau- 
ders, shewing the amount he had received of Otey 
on the judgment, were also read. 

The whole of this evidence was excepted to by 
the defendants below ; but the exceptions were over- 
ruled. ‘The testimony of Saunders, the deputy, and 
who was one of the defendants in the suit on the sa. 
fa., was offered by the plaintiffs in error, but which 
was rejected by the Court. There was a verdict and 
judgment for the plaintiff below, for the amount re 
ceived by Saunders, with interest. 

A bill of exceptions was taken at the trial pre 
senting the above facts, and also stating sundry it 
structions of the Court, which were excepted to, and 
sundry instructions asked, which were refused. The 
Court held that the proceedings on the sez. fa., cor 
pled with the notices, were conclusive evidence to 
bind the sheriff and lis securities, and that the evr 
dence of Sainuel Pete, as to the presentation of the 
claims, took the case oui of the statute of non-claim, 








— 


—_—— 


and re 
trove: 
fenda 
Th 
many 
whicl 
termi 
l. 
the te 
Th 
if thi: 
jects 
plead 
could 
stand 
Th 
to wil 
oflicia 
the pl 
tion it 
settle 
self, 
to the 
whicl 
our st; 
hot al 
ed to 
Plaint 
lacts, 
of rec 
ment 
plead 











JUNE TERM, 1836. 


M’BROOM, et al. vs. THE GOVERNOR, for use, &ce. 

















—_—_— 


and rejected all evidence by the defendants to con- 
trovert the conclusiveness of the liability of the de- 
fendants. 

The case has been very fully argued here upon 
many points of much intricacy; only as many of 
which will be noticed as will be necessary to its de- 
termination. 

1. The first inquiry proper to make, is, whether 
the testimony was proper under the issue. 

The counsel for the plaintiffs in error contend, that 
if this evidence was proper to accomplish the ob- 
jects of the defendant in error, it should have been 
pleaded specially, by way of estoppel; and that it 
could not be received under the pleadings as they 
stand, 

The breach assigned a distinct cause of liability, 
to wit, the reception of money by the deputy in his 
oficial capacity, which had not been paid over; and 
the plea is a siinple negation of the fact of its recep- 
tion in that capacity. Now, according to all the well 
settled rules of pleading, this formed an issue of it- 
self, and the plea might, and should have concluded 
to the country. That it concludes with a verification, 
which would have been cause of special demurrer, if 
ourstatute had not prohibited such a proceeding, does 
hot alter the case. The replication properly conclud- 
ed to the country, as the plea should have done,—the 
plaintiff below could not have replied specially the 
facts, by way of estoppel: they consisted of matters 





of record, and of matters 72 pats. Now, no instru- 
ment in writing, not under seal, or by parol, can be 
pleaded as an estoppel; and when such is the case, 
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Co.Lit.352 they must be relied upon as evidence under an issue’ J nent 


Dig coon An estoppel inust be complete in itself without the J avai 
wh ie aid of any thing in connexion with it. ‘The doctrine f of S 
jon*Rep of estoppel does not, therefore, apply to this case. suit: 
2. Exception was taken to the sufliciency of the § port 

service of the notice, by the sheriff. state 

Our statute declares, “that all notices in writing, T 


which may be necessary or proper to be given, by either in tl 
plaintiff or defendant, in any suzt, either at common § cal ' 
law or in Chancery, may be served by the sheriff of J ave 
any county, and the return of the sheriff shall be § ing < 
good and sufficient in any Court of record in this § tised 
State.” This is a remedial statute, and should re § liabl 
ceive a liberal construction. 'l'o determine its appli- that 
cation to this case, it will be neeessary to ascertain J com 
whether the notices can have any legal effect upon § the s 
the rights of the plaintiff; for the statute authorises J their 
all notices, that may be necessary or proper, to be § prin 
served by the sheriff. The object of these notices J same 
was to bind the parties by the result of the suit against J was 
Saunders and Fenwick. If the judgment in that J same 
case could have no effect upon them, for that pur § ‘ns, 
pose, to enable the plaintiff to rely upon the record, J (eres 
either as prima facie, or conclusive evidence of their f 's pu 
liability to him, then they were not such notices as J whic 
the sheriff could serve; otherwise, they were, and} ing t 
this brings us to the principal point of the case, which In 
is, is m 
3. The effect of the judgment in the case against J the | 
Fenwick and Saunders. sults 

The plaintiffs in error contend, that they were nel have 
ther parties nor privies to that suit: that they were J on th 
not bound to defend it; and they state, as a prom- it wa 
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nent reason, that they could not in that suit, have 
availed themselves of the benefit of the testimony 
of Saunders, the deputy, he being a defendant to the 
suit: that they ought not now to be denied the op- 
portunity of establishing the truth of the case, as 
stated in their plea. 

To this it is replied, that the questions presented 
in the issue, by the pleadings in this suit, are identi- 
eal with those in the other suit: that there must be 
anend at some time to litigation: that Rives, hav- 
ing a right to the money from some one, was autho- 
rised to notify all persons who were, or might become 
liable to him, to be present to protect their rights: 
that having done so in this case, he cannot now be 
compelled to submit his rights toa second trial; that 
the securities of a sheriff are bound by the notice to 
their principal; that a judgment which binds the 
principal, either directly or indirectly, binds, to the 
same extent, the securities, unless they can ‘shew it 
was obtained by fraud or collusion; otherwise, the 
same question would be twice tried by different per- 
sons, Who compose but one and the same party in in- 
terest: that if this point can be questioned, the case 


is put at rest by the notice tothe sureties themselves, 


which, upon every principle, estops them from contest- 
ing the point again, when sued themselves. 

In further illustration of this view of the case, it 
is maintained, that Rives’ right of action against 
the present defendants does not depend upon the re- 
sults of the action on the scz. fa. Both actions might 
have been brought at the same time, and the verdict 
on the sca. fa. might have been used immediately after 
itwas recorded in the other suit. The trial of the 
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issue on the sez. fa. made it conclusive against the de. | Jy 
fendants in the present suit, and bound both parties poin 
to it. If it had been against Fenwick and Saunders, F jjgo 
it would have also been conclusive in favor of the 1 
defendants below. If the trial of the suit against J jp ¢ 
the defendants below had first come on, there would | it w 
have been no evidence conclusive in its character J oy] 
against them, but all would have been open to § jen¢ 
contradiction ; but the trial of the issue in the suit judg 
on the scz. fa. determined the rights of all persons in FP pein 
terested in it. T 

If this is not held to be the legal result, Rives, J {9p 
who, it is admitted, has an undoubted right to the J gtaj 
money from some one, may be wholly defeated in prin 
his recovery, without any fault on his part. Having § gee, 

4 hited with the present defendants below, to estab J wit] 

‘Fish the right against Saunders and Fenwick, and 0 
they having failed there,—if they now are permitted J Foz. 
to turn round, and with the aid of Saunders, deny § [fp ¢! 


J 





that liability, Rives may be left wholly remediless— J of t; 
a consequence, which the principles of justice, and J qj] s 
of law, cannot permit. for, 


Many authorities have been read and referred to, J Jaw 
on both sides ; a few only of which, will be noticed J ties, 
by the Court. and 

> a In the case of Kip vs Brigham, et al»—it was | gro 
held, that a judgment against a sheriff for an escape, | war 
ona bond for the liberties of the jail, granted toa f defa 
prisoner in execution, was conclusiue evidence ina f ritie 
suit by the sheriff against the securities of the prk } conc 
soner; they having received notice from the sheriff of J fide! 
the suit, and having aided in the defence. The same } wit] 
principle was again recognized in 7 Johnson, 168. chai 
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In the case of Bender vs Fromberger-—the same +4 pattas, 
point was ruled on an action of covenant for land; so 436. 
also in 2 Term R. 316, and 2 Marshall, 304. 

The same principle was recognized in this Court. 
in the case of McBroom vs Somerville, et al—where #s'°"*"” 
it was held, that “a security on an injunction bond 
could not go into the merits of the previous decree, 
rendered against his principal, nor of the original 
judgment at law, which had been enjoined ; no fraud 
being alleged in the rendition of the decree.” 

The Court, in the opinion delivered, do not appear 
toplace the decision upon any statute law of our 
State, as to injunction bonds; but upon the general 
principles applicable to bonds of indemnity, which, 
according to Pothier on Obligations,‘ do not come {Part 4,ch, 
within the rules of res znter alios acta. * eee 

On the part of the plaintiffs in error, the case of ' 
Foxcroft, Treasurer, &c. vs Nevins, et alS—is cited. 
In this case, which was a bond given by a collector 
of taxes, the condition was, that “he should collect 
allsuch rates as he should have sufficient warrant 
for, under the hands of the assessors, according to 
law.” ‘The action was against principal and securi- 
ties. The collector made no defence, but made default, 
and the securities defended themselves upon the 
ground, that their principal never had any sufficient 
warrant, &c. The Court held, that the judgment by 
default against the principal, did not affect the secu- 
tities. They say, that “ the express language of the 
condition was, that the securities undertook for the 
fidelity of the principal, when he should be furnished 
with legal authority, necessary to the effectual dis- 
charge of his duty. ‘This not having been done, the 
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Court could not extend their liability, by construction 
beyond the bounds by which it is expressly qualified 
limited in plain and explicit terms :” that, in conse- 
quence of the insufliciency of the authority of the 
collector, arising from the negligence of the town 
officers, in whose behalf the plaintiff prosecutes, no 
liability had attached. Had the authority of a legal 
warrant been produced, the case would have been 
otherwise. In that particular, this case is at once 
distinguishable from the case at bar. 
In the case, The State vs Davis'—on a recogni- 
ee zance for the good behavior of William Cobbet, the 
Court excluded the record of his conviction, on the 
ground, that no record of aconviction should be given 
in evidence, except in cases where the benefit was 
not mutual. Nv notice appears to have been given 
see «it that case to the securities, and the same may be 
WH. 242. said of the case of Beal vs Beck, adm’r., 
In the case of Dawes, Judge, &c. vs Shed, et al 


tl5 Mas. 6 ° . 
E where sureties of executors were sued 


“rss 
and the judgment against the executors was pro- 
duced, the sureties were permitted to rely upon the 
statute of limitations, notwithstanding the executors 
had failed to plead it. This decision was put upon 
the ground, that the securities were not barred bya 
judgment, suflered collusively, or negligently, by the 
administrator. Here, too, was no notice to the se 
curities. 

§5Monroe In the case of Roberts vs Smiley’—the Court ad- 

oo mit the doctrine, so far as to permit the record to be 
used to some extent; but dissent from what they ad- 
mit to be the doctrine of some of the Americrn cases, 
as to its conclusiveness: Such a principle, they say, 
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“if carried out, would, in many cases, produce re- 
1 § sults highly unjust and reproachful to the adminis- 
- § tration of the law.” No authorities are cited ; no 
ppears to have been laid down; 
1 and the case of hardship, which is put as an illus- 
» & tration of their view of the case, would come with- 
in the principle of fraud and collusion. They sup- 
pose a sale of a negro with warranty, and a sub- 
» BE sequent emancipation by the vendee, and suit by the 


] 5 


e general principle a 


. 


negro, against the vendee, to obtain his freedom,— 
the vendee holding the negro against his own deed 


of emancipation,—notice to the vendor, and a re- 
2 # covery by the negro. Here, say the Court, if the 
record of freedom is conclusive, the vendor will be 
» B held liable, though there has been no breach of his 
} warranty. ‘he answer to this, is as before stated. 

ld be fraud on the part of the vendee, and 
collusion with the negro, which would protect the 
inquiry farther, we are 
satisfied, that upon principle and authority, the judg- 


BE ment in this case, on the sct. fa., with the notices 
served unon the defendants below, and upon the ad- 


) Ministrator, Who 3] i and assisted in prosecut- 
ing the suit, are conclusive upon the rights of these 
This view of the case, disposes of the objection to 
the service of the notice by the sheriff, and renders it 
ry to advert to the effect, which it might 
} § otherwise have had upon the service of the notice by 
Pete, which was to thesameeffect. It also excludes 

the necessity of deciding the questions raised upon 


unnecessary 
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the admissibility of Saunders’ testimony, and leaves 
but one point now for enquiry, which is, 

4. 'The sufficiency of the presentation of the claim 
to Mills, the administrator of William McBroom, to 
prevent the operation of the statute of non-claim. 

On this point, we think the notice suflicient— 
The receipts, upon which the claim was founded, 
were not then in the hands, or under the control of 
Rives, or his attorney ; all that he could be expect. 
ed to do, was done, and it had the effect intended, to 
wit, to induce the administrator to assist in the de. 
fence. Until the rendition of the judgment on the 
sct. fa. it was uncertain; it then became an ascertain. 
ed debt, and brings the case within the principles of 


*2 Poner, the case of Neil, use, jc. vs. Cunningham's E2’rs. 


1. 


The judgment must, therefore, be affirmed. 


HOPKINS, J. not sitting. 
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CHARLES, A SLAVE, VS THE STATE. 


As to the power of different Judges of the same Court, 
to carry out the judgments of each other. 


|, Where averdict of guilty is rendered in a criminal case, and 
the Court adjourns without giving judgment thereon,—a dif- 
ferent judge presiding at a different term, has power to ren- 
der that judgment, which the first Court should have given. 


In this case, Charles, a slave, was indicted in the 
Circuit Court of Madison, at the October term, eigh- 
teen hundred and thirty-five, thereof, for the murder 
of Willis Sanford: and on the twenty-ninth day of 
October, a day of that term, by a jury, found guilty 
of the offence. The Court, after the finding, adjourn- 
ed to the thirtieth, and from thence to the thirty-first, 
and from thence to the fourth of November, and from 
thence to the succeeding term, without rendering 
judgment-on the verdict. 

At April term, eighteen hundred and thirty-six, the 
prisoner was brought to the bar for judgment, when 
a motion was made by his counsel for his discharge, 
on the ground, that the judge who presided at the 
term when the prisoner was convicted, had died after 
said term, and that the then present presiding judge 
had no power torender judgment on the verdict of the 
former term—the case having been continued with- 
out any judgment having been rendered, or other 
proceeding had. The Court overruled the motion 
to discharge, as also one made in arrest of judgment 
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—but referred the question to this Court, as one’ no- 
vel and difficult. 


Parsons and Robinson, for prisoner. 
Attorney General, contra. 


HOPKINS, J—On the twenty-ninth of Octo. 
ber, eighteen hundred and thirty-live, a verdict of 
guilty was returned by a jury, into the Circuit Cout 
of Madison County, against Charles, the plaintiff in 
error, upon an indictment for murder. ‘She Court 
was adjourned on that day to the thirtieth of the 
same month, on the thirtieth to the thirty-first, on the 
thirty-first to the fourth of the next month, and on 
the last mentioned day till the next term thereof, 
without having given a judgment on the verdict 
against the prisoner, or acted upon it in any manner. 
Before the next term of the Court, the judge, who 
presided on the trial of the indictment, died. Atthe 
next term, a motion was made by the counsel of the 

. that the 
Court held then by a different judge had no power to 
give a judgment, which ought to have been render 
ed by the Court during the preceding term. The 
motion was overruled, and the counsel of the prisoner 
then moved, upon the same reason, in arrest of judg- 
ment; which motion the Court overruled also. 

The questions, which arose upon both motions, 
the Circuit Court referred to-this Court, as novel and 
difficult. 

The Circuit Courts, though the powers of them 
may be exercised at different terms by different 
judges, are always the same. The power, which be- 
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longs to them, does not depen d upon the commission 
of any judge who exercises it, but is derived from 
the Constitution, and is alwaysthe same while there 
are judges to exerci he Court held by the 
judge, before whom ihe motions in the case were 
made, had the same power to act on every case that 
remained on the docket undetermined, or to granta 
new trial, or render a judement in a ease in which 


averdict had been give ut not acted upon by the 
Court at the precedi ‘m, which belonged to the 
Court at that term. ‘I'his principle has been recog- 
nized by ‘the Uni 

and require 

the District Courts of the United States to Pty what 


their prede ‘ESSOrS 1 

omitted to do. A jud of a Circuit Court has as, 3 
ample power from th : tien to act in such a " 
case, as Was conferred in ‘tand by the statutes of 
Henry 6, & Liz. 6, 1 ices of A ssize and of 
Over and ‘Perminer and Jail Delivery, to give upon 
convictions had before their predecessors. the judg- 
o's ee 12 Hale’s 
ments they could have rendered. Pls. Cro. 
The facts relied upol in support of the motions, 40% Bas 


did not affeet the power of the Court to give judg- Se - raed 
ment in this case, and, therefore, gave the prisoner 
ho right to be discharged, or to arrest the judgment. 
Whether tl Yircuit Court, in the exercise of a 
sound discretion, ought not, voluntarily and without 
4motion from the prisoner, to have granted hima new 
trial, is a point, which that Court did not reserve for 
the consideration of this. It is true, as the counsel 
of the prisoner affirmed, that Sir Matthew Hale 
hever would give judgment, or award execution, 
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eye 


upon a person who had been reprieved by another 
judge, because he could not know for what reason 
he had been reprieved; and his rule, in this respect, 

ree fiale’s has been, in general, observed by his successors.* 

De In cases like this, in which the judge who presided 

om. Chat the trial, had power to grant a new trial on his 
own observation of any impropriety in the conduct 
of the witnesses, or because he did hot believe them, 
it would, perhaps, be most proper for the Court to 
grant a new trial, unless it appeared by evidence, 
from some source, that the judge, before whom the 
cause was tried, was satisfied with the verdict. 

Let the judgment be aflirmed. 
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FLORA, A SLAVE, VS THE STATE. 


Touching proof of the ownership of a slave indicted 
for felony. 


1, In an indictment against a slave for a capital offence, some 
part of the proceedings must contain the name of the owner; 
and such ownership is an essential matter, necessary to be 
proved and found by the jury. 


Flora, a slave, was indicted in Madison Circuit 
Court for murder. ‘The indictment charged, that 
Flora, a slave, the property of Allen and Richard 
Sanford, administrators of the estate of Willis San- 
ford, committed the murder upon the body of Willis 
Sanford; and she was found guilty. 

The case was removed into this Court by writ of 
eror, upon exceptions taken to the opinion of the 
Court in the progress of the trial. ‘These excep- 
tions disclosed, that it was in proof on the part of 
prisoner, that she was the property of Willis San- 
ford, in his life time, and at the time of hisdeath. No 
proof was made of property in the slave, in Allen 
and Richard Sanford, as laid in the indictment; or 
that administration upon the estate of the said Willis 
had ever been granted to any person whomsoever. 
Nor was there proof that Allen and Richard San- 
ford ever laid claim to the slave. ‘Thereupon the 
Prisoner’s counsel moved the Court to instruct the 
jury, that if they believed the property in said slave, 
Was not in said Allen and Richard Sanford, but in 
the heirs or legal representatives of Willis Sanford, 
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then the proof did not sustain the indictment, but] Com] 





Was variant therefrom, and of reap the jury recor 





must find the prisoner not guilty. This the Court with 
refused; but because the question was novel and dif J been 
ficult, referred the same to this Court. Cour 
portic 
Parsons and Robinson, for the prisoner. Th 
Aitorney General, contra. state 
toa 
HOPHINS, J.—The plaintiff in error was indict J po 
ed for the murder of one Willis Sanford. Inthe in § sent | 
dictment it is alleged, that she was a slave, and the § of his 





propertyof Allen and Richard Sanford, administra. J @ppe 
tors of Willis Sanford, deceased. Upon the trial of J ™ P¢ 
the case, there was no proof that she was their pro mit t 
perty, or that adiministration upon the estate of Wil requi 
lis Sanford had ever been granted to them: and nonef U2 
that they had ever made any claim to her. Her isule, 
to insiruct the jury, that jer 
unless they believed, from the evidence, she was of th 
the property of Allen and Richard Sanford, they inqui 


must find the issue for the prisoner. ‘lhe Circuit inten: 


1? 7 4 
counsel moved the Cour 


Court refused to give the instruction, and referred | 4 P 
to int 
ings, 
hot 1 
whic] 
to be 


the question, as novel and difficult, to this Court. 
The statute law of the State requires, that when 
ever, on the trial of any slave for a capital offence, 
the jury shall return a verdict of guilty, the judge 
shall cause the same jury to be sworn to assess the 
value of the slave, and ihe portion thereof that the J Ae 
owner shall have, which in no ease shail exceed one J Voul 
half of the value assessed; that the verdict of the J © re 
jury shall be entered on the records of the Court, J "ue! 
and gives a right to the owncr, on producing to the [88s 
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Comptroller of Public Accounts, a transcript of the 
record of the Court, certified by the clerk, together 
with a certificate of the sheriff, that the slave had 
been executed in pursuance of the sentence of the 
Court, to receive a warrant on the Treasurer for the 
portion to which the verdict may entitle him.* 

The name of the owner of the slave ought to be 
sated in some part of the proceedings, as his right 
toa portion of the value of the property depends 
upon a transcript of the record, which he must pre- 
sent to the Comptroller, which would be no evidence 
of his right, unless the fact that he was the owner 
appeared from the transcript. ‘The Comptroller has 
10 power to inquire who the owner is, but must ad- 
nit the evidence, and that only, which the statute 
requires. 

Unless the jury can inquire upon the trial of the 
issue, to ascertain the guilt or innocence of the pri- 
sner, Who the owner is, there is no subsequent part 
of the proceeding, which is suitable for making the 
inquiry, and the record would not be, what the law 
intended it should—evidence of the right of the owner 
toa portion of the value of the slave. Ifit be necessary 
tointroduce the name of the owner into the proceed- 
ings, the indictment is the proper place for it. It is 
lot necessary to state any fact in an indictment 
which it is needless to prove; butany thing that ought 
lobe alleged must be proved. If the name of the 
owner had been omitted in the indictment, the record 
would afford no evidence of the right of any person 
fo receive a part of the value of the slave. The con- 
struction of the statute requires, that the proceed- 
ings shall ascertain the owner, unless it be stated in 

4P 15 
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FLORA, A SLAVE, vs THE STATE. _— 
the indictment that he is unknown, for the purpose ff the: 
that personal rights may be secured by the same own 
trial, the result of which will satisfy public justice. slav 
As.the right of the owner to receive a part of the J own 
value of the slave, must appear from the record, the J je 
fact of ownership on which the personal right de- J jhe, 
pends, as well as the fact of guilt, upon which J ja4 

, the demand of public justice is made, ought to be pro 


put in issue by the indictment, and found by the jury, v 
It is admitted, that the guilt of the prisoner, if she 
be guilty, is the same, whether she belong to the per- J go, 
sons named in the indictment, or to any others: sois L 
the crime of a thief, whether the goods he feloniously 
took and carried away were the property of A or B. 
But the doctrine is settled, that if an indictment for 
larceny state the property to belong to a person un- 
known, when the owner was really known, or that 
itis in A when B is the owner, in either case the 
prisoner ought to be discharged from the indictment. 
After the felon is convicted, tlie owner, if the stolen 
property be in Court, or in the custody of the law, is 
entitled to an order of the Court of restitution, or to 
a judgment for the value of such property as shall not 
be restored. As the owner may acquire rights from 
the trial of such an indictment, his name, if it be 
known, must be stated in it, and proved on the trial. 
The same principle applies, we think, to an indict- 
2EastCroment of a slave for a capital oflence.« 
651, 652, In this case, were the judgment aflirmed, the per- 
2 Ha. Pl’s, Sons Who are stated in the indictment to be the own- 
— ers, would receive a part of the value of the slave, 
when no evidence was offered upon the trial, which 
tended to prove the property was in them. If after 
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the person, who appeared upon the trial to be the 
owner, had received a portion of the value of the 
slave, another should prove that he was the real 
owner, in an action against him, the proceedings upon 
the indictment would be no evidence of the right of 
the defendant to retain the part of the value, which 
had been paid to him, against the plaintiff, who 
proved his property in the slave. 

We are of opinion, the Circuit Court ought tohave 
given the instruction, which was asked for the pri- 
soner, . 

Let the judgment be reversed, and the cause re- 
maded. 
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SAWYER VS BALLEW. 


As to the form of action for an escape in forcible de. 
tawner. 


1. An action uponthe case lies against a sheriff for the escape 
of a defendant under proceedings for un unlawful detainer,— 
notwithstanding the penalty given by statute against a sheriff 
by the Act of 1805, 


This was an action upon the case, by Sawyer 
against Ballew, in the Circuit Court of Morgan: and 
the plaintiff declared against the defefendant for 
that, theretofore in a proceeding for forcible and 
unlawful detainer, he had obtained judgment against 
one Larkin R. Sawyer, before a justice of the peace, 
upon which execution had issued against the said 
Larkin, and under which he had been arrested. But 
that the defendant had voluntarily suffered and per 
mitted the said Larkin to escape out of his custody, 
&c., whereby the plaintiff was injured, &e. 

Te the declaration there wasa demurrer which be 
ing sustained, judgment wasrendered fer the defen¢- 
ant. The plaintiff here assigned the same in error. 


McClung, for plaintiff in error. 
S. Parsons, contra. 


COLLIER, J.—The plaintiff brought an action 
on the case in the Circuit Court of Morgan, agains! 
the defendant, as sheriff of that county, for suffering 
and voluntarily permitting Larkin R. Sawyer, whom 
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he had previously arrested under an execution, regu- 
larly issued by a justice of the peace,on a judgment 
ina proceeding for an unlawful detainer, to escape 
and go at large. ‘To the plaintiff’s declaration, set- 
ting out these facts, the defendant demurred, and his 
demurrer was sustained by the Court. 
In considering the judgment on the demurrer, it 
will only be necessary to enquire, whether the form 
of action adopted, will lie upon the state of facts dis- 
closed by the declaration. 
At common law, the appropriate remedy for an 
escape was an action on the case, in which the mea- 
sure of damages was the injury sustained— Colby vs 
Sampson.* eat 
In England, and some of the States, an action of 
debt is given by statute for an escape on final pro- 
cess.t In this action, the plaintiff is entitled to re-p 
cover at once the sum for which the prisoner had been aia 
charged in execution.# Though the action of debt» >, Rg, 
has been given by statute, and is often to be prefer- jsniobe. 
ted as a remedy, yet a plaintiff may prosecute this ™ass.37 
action or case at his elec the statutory remedy 
never having been held exclusive of that afforded by 
common law, but rather esteemed as cumulative.§ 5! Sauna. 
It is, however, argued, that conceding the one 
of all these propositions, they do not furnish any au-5 Mase. R. 
thority for the maintenance of this action: that by” 
the seventeenth section of the act relating to the 
Proceeding by “Forcible entry and detainer,” the 
sheriff is subjected to a forfeiture of two° hundred 
dollars to the party aggrieved, for a neglect or refusal 
to execute or return any precept, writ, or other pro- 
cess, directed and delivered to him by virtue of that 
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act: that the proceeding under that act, being un. 
known to the common law, the remedy prescribed 
by that law is impliedly excluded by the statute. 

Without stopping to enquire, whether an escape 
comes within the provision of the act relied on, we 
are persuaded that the conclusion deduced from it, is 
not defensible. Had the statute been silent, as it re. 
gards the infliction of a penalty upon the sheriff, for 
a neglect or breach of duty, it is clear that one in. 
jured from either cause, might have adopted for his 
redress, the appropriate common law remedy. In 
some cases, the penalty imposed by statute would be 
inadequate to compensate the loss sustained. In such 
case, it cannot be supposed that the Legislature in- 
tended to leave a party remediless beyond the penal- 
ty ; and if in any case, the common law remedy is 
proper, it must be in all. 

But we are relieved from considering this cause 
upon principle and the general analogies of the law, 


“6 Borr.R, for in Brown vs Chapman*—we discover that the 


14,18. 


very pomt was adjudged by the Court of King’s 
Bench. In that case, the plaintiff brought an action 


on the case for falsely and maliciously suing outa 


commission of bankruptcy against him. The de 
fendant insisted, that inas much as bankruptcy did 
not exist at common law, and the statute of 5 George 


LI, had given a remedy upon a bond, for the penalty 
of 200/., required to be executed by the party suing 
out the commission—therefore, the action did not 
lie. he Court were so clear that they stopped 
the counsel for the plaintiff; Lord Mansfield remark- 
ing, “ There is no clause in the act that takes away 
the common law remedy; nor that says, that the 
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party shall not recover more than 2002 damages.”— 
So an action will lie for wrongfully suing out an at- 
tachment, though a bond with surety, has been ex- 
ecuted by the plaintiff, conditioned to satisfy the de- 
fendant in the attachment, all costs and damages he 
may sustain by the wrongful suing out of such pro- 
cess; and this, though the remedy by attachment is 
given by statute— Welson vs. Outlaw.* 

We are persuaded that the remedy by statute can, 
at most, be considered as only cuiuilative, and that 
the judgment must be reversed and the cause be re- 
manded. 


id 


*Ala, Rep, 


307. 
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WELCH, adm’r. vS WALKER, et ux. 


As to the acknonledgment of service of process. 
As to citation to an administrator. 


1 The mere acknowledgment of the service of process by one, 
without proof of the genuineness of the signature, will not 
authorise a judgment. 

2. It seems, that where process has gone into the sheriff's 
hands, and an acknowledgment of the service thereof appears 
on the back, it might be regarded as the sheriff ’s return, 

3. A citation to an administrator, calling upon him to shew 
cause why judgment and execution should not be awarded 
against him, for the distributive share of one in an estate,— 
must set out the previous proceedings had in the settlement 
of the estate. 


This was a writ of error to the County Court of 
Madison, upon a judgment rendered by default 
against George W. Welch, administrator of the estate 
of Samuel D. Sherrell, deceased; which judgment 
was founded upon an application of William Walker 
and wife. The record shewed the following entry: 

“On the application of William Walker, and wile, 
Rebecca, formerly Rebecca Sherrell, one of the chil 
dren and heirs of Samuel D. Sherrell, deceased— 
it is ordered, that George W. Welch, now of Frank- 
lin County, in said State, be cited to appear before 
the Judge of said Court, at the Court house, in the 
town of Huntsville, in said County of Madison, on 
the second Monday in October next, to shew cause 
why said applicants shall not have judgment and 
execution against him, for their distributive share of 
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the balance due from him, as administrator of the 
estate of ihe sai iuel D. Sherrell, deceased, on 
settiement of his said administration heretofore made. 
And thereupon-was issued a citation in the words 
and figures following, to wit, ‘The State of Alabama, 
tothe sheriff of Kranklin County, Greeting —You 
are hereby commanded to summon Geore W. Welch, 
late edministrator of the estate of Samuel D. Sher- 
rell, deceased, to appear before the Judge of the Or- 
p 

in the town o i the second Monday in 
October ; ‘ why judgment, for the 
distributive s! ne e due from him, on 
settle f hi ini ion, to William Walker, 
and his wile. . formerly Rebecca Sherrell, 
one of the cl fs heirs of the said Samuel D. 


’ 7? 7 ? ’ 4 ? + ie hs } ,Y © ‘ Md 
Sherrell. ai be i t els: rendered against 


hans’ Court dison County, at the Court house, 
n 


hin. Herein fail not, have then there this pre- 
Witness, Richard B. Purdom, Clerk of said 
Court, at oflice in ile, this eighteenth day of 
September, 1854. End d. Tacknowledge the ser- 
viceot ithe within notice . W. Welch, Sept. 30, 
1834’ And 's. to wit, on the thirteenth 
day of Oct o of aterm of the Or- 
phans’ Cou | . begun and held at the 
Uourt house. ville, onthe second 
in sak h ’.) in the year of our 
Lord, eizh | thirty-four,—the citation 
heretof George W. Welch, ad- 
ini r f Samuel D. Sherrell, de- 

him to appear, &e., this day, to 
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of the balance due from him on settlement of his ad- J poy 
ministration, to William Walker, and his wife, Re J ge 
becca, formerly Rebecca Sherrell, one of the chil- J yelj 
dren and heirs of the said Samuel D. Sherrell, dee J hay 
eeased, shall not be rendered against him,—having J gist 
been returned acknowledged; and said administra. | ady 
tor being solemnly called, comes not, but makes de F me 
fault: It is therefore considered by the Court, that q 
said William Walker, and wife, recover of, and have — wh; 
execution against, the said administrator, the sum of J jn 
one hundred and thirty-nine dollars and thirteen and Fg 
three fourth cents, being the one fourth of the distri- ! 
butive share of the balance due from said adminis J foy 
trator on settlement of his said administration, set- Fay, 
tled the eighth day of November, eighteen hundred the 


and thirty,” with costs, &c. thir 
It was here assigned in error— shai 


1. That there was a judgment by default, when & sett 
it did not appear that the process was served: and § ¢igl 
there was no appearance. ty,” 

2. That nothing in the citation or record, showed eigl 
the amount of any indebtedness on the part of the J bes 


defendant. I 
3. That there was no shewing of the number of § the 
persons entitled to distribution. 1 
4. That judgment should have keen entered fot tion 
defendant. 2 
rec 

McClung for plaintiff in error. on { 
Robinson, contra. 3, 
sons 


HITCHCOCK, C. J—This was a citation iss 
ed by the Judge of the County Court of Madison 
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county, in favor of Walker and his wife, against 
George W. Welch, asadministrator of Samuel D. Sher- 
rell, deceased, to shew cause why they should not 
have judgment and execution against him for their 
distributive share of the balance due from him, as 
administrator of said Sherell, deceased, on a settle- 
ment theretofore made. 

The citation is directed to Franklin county, upon 
which there is an endorsement as follows: “I ac- 
knowledge the service of the within notice. Signed 
G. W. Welch, September 30, 1834.” 

At the October Term, eightcen hundred and thirty- 
four, of the Court, a judgment by default was rendered, 
awarding execution in favor of the plaintiffs, “ for 
thesum of one hundred and thirty-nine dollars and 
thirteen and three fourth cents, the distributive 
share of the balance due from said administrator, on 
settlement of said administration, settled on the 
eighth day of November, eighteen hundred and thir- 
ty,” together with the sum of forty-two dollars and 
eighty-cents damages, being the interest on said sum, 
besides costs, &c. 

It is insisted, that this judgment is erroneous, for 
the following reasons: 

1. It does not appear that any service of the cita- 
tion was ever made on Welch, the defendant. 

2. There is nothing, either in the citation or in the 
record, going to shew any amount of indebtedness, 
on the part of the defendant below, and 

3, There is nothing showing the number of per- 
sons entitled to distribution of the estate. 

These reasons, we think, are well assigned. 

To allow a judgment, upon a writ or citation, not 
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returned by the sheriff, without any proof ef the truth 
oftheacknowledgment of the service by Uhedeien 

would be extremely irregular: boih the Court and 
parties would be liable to the grossest « ion. In 
such a case, satisfactory proof should be adduced of 
the genuineness of the signature to the acknowledg. 


i] 


ment of service. If the writ appeared to have been 
received by the sheriff, such a return as the above 
might be considered as his return; but the mere ap- 
pearance of the acknowledgment by the defendant, 
of his name on the back, is not prima facie evidence 
of the fact—Demott, survivor, vs Sivaim’s adminis 
tors.* 

As to the other two assignments, it may be remark 
ed, that since the act of January, eighteen hundred 
and thirty, the final settlements of the accountsof 
administrators have the effect of judgments, and ex: 
ecution may issue upon them without any further 
proceedings. If they have lain dormant a year and 
aday, or if in the settlement, the distributees are 
not specifically named, and their respective amounts 
allotted to them, a citation may issue; but in sucha 
case, the record should shew what the previous pro 
ceedings were, so that the Court, in case a writol 
error is taken, can know what was done below. In 
this case, it does not appear but that a previous exe 
cution within a year and a day may have issued. If 
So, no citation was necessary or proper. ‘The deci 
sion in the case of Boggs vs Bandy*—is overruled, 
and the doctrine contended for in the dissenting 
opinion in that case, is recognized by us to be the 
correct law. The citation being in the nature of 4 
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sti. fa., should state so much of the previous proceed- 
ings as to enable the Court to act upon the s ibject 
advisedly. In this case, the citation is wholly defee- 
tive. If the settlement, though final, has not made 
distribution to those entitled, this should be stated, 
so that the defendant n Ly know what he has to de- 
fend, and the Court may know what they have to 
adjudicate. 
The judgment must be reversed. 
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JOHNSON, SUIV. VS H. & KR. W. GREEN 
Touching actions against parties, as partners. 


1. Where two or more are sued as partners, a verdict may be 
found against such as appear to be so, and in favor of those 
not, 


In error to the Circuit Court of Morgan. 

David B. Johnson, survivor, declared against Ho- 
race Green and Robert W. Green, as late merchants 
and copartners, trading wuder the firm and style of 
H. & R. W. Green,—in assumpsit, for work and la- 
bor. The defendanis plead— 

1. Non-assumpsit. 

2. Another action for same cause, pending. 

And on these pleas 2 verdict was rendered for the 
defendants. 

In the progress of the trial the plaintiff took a 
bill of exceptions, which disclosed these facis— 
The plaintiff having proved the execution, and value 
of the work and labor charged in the declaration, 
the defendant gave evidence of a deed to Horace 
Green, for the lot on which the work and labor was 
performed. ‘The Court then charged the jury, that 
the plaintiff could not recover, without proving 
partnership between Horace and Robert W. Greet. 


Robinson, for plaintiff in error. 
S. Parsons, contra. 
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COCK, C. J—This was an action by 

if in error, who was plaintiff below, against 

the defendants, charging them as partners, on an ac- 

count for work and la A verdict and judgment 
were had against the ere below. 

The i. question to be examined in this Court, 
arises upon a bill of exceptions, taken at the trial 
below, to the instruction given by the Court to the 
jury. 

Proof was given by the plaintiff, of his account, 
which appeared to have been for work, &c., on a lot 
of ground, a deed to which, in the name of Horace 
Green, one of the defendants, was read. The Court 
charged the jury, “that the plaintiff could not recover 


without proving a partnership between the defend- 


ants; to which the plaintiff excepted.” 
By the act of 1818, it is declared, that “w hen 3 268. 


] rs 4 


any suit shall be instituted against two or more per- 


Aik. Dig. 


sols, aS partners in any firm, if one or more persons, 
hot partners in said firm, shall have been sued as 


such, the Court before whom said suit is: pending, 


shall discontinue said suit againstsuch person or per- 


sons, as shall appear not to be partners in said firm, 
and proceed to judgment and execution against all, 
or any of the defendants in such action, who shall 
appear to be partners.” 

Under this statute, the charge of the Court was 
erroneous. ‘The jury should have been instructed, 
tohave found in favor of the one found not to be a 
partner, and against the other, if the facts so ap- 
peared, and then judgment should have been ren- 
dered against the one, and in favor of the other, for his 
costs. ‘The object of this statute was to prevent the 
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dismissal cf suits when persens were improperly 
joined as partners. Such was the decision of this 
Court in the case of Jones, et al. vs Pitcher, et al. 
The judgment must be reversed and the cause re 
manded. 


ELY VS MCLUNG, (surety.) 
As tousurious contracts. 


1, Usury is complete where a direct loan of money is made, 
and more than the legal rate of iaterest is secured for the 
forbearance of payment. 

2. Whatever form, shape, or disguise, a contract for the loan 
of money assumes, when the capital isto be returned, atall 
events,—a profit made, or loss imposed, upon the necessi- 
ties of the borrower, [over and above the legal rate of m 
terest,] will constitute usury. 

$3. To make a contract for the loan of money usurious, there 
must exist the intention, knowingly to commit usury. 

4. The intent of parties to commit usury, where the contractis 
not upon its face usurious, is to be collected from the circum 
stances of the case,—the situation, and object of the parties, 
at the time of the loan ; the character of and use to be made 
of the funds loaned, or article transferred ; and the time, mat 
ner, and place of repayment. 

5. A contract for the loan of money, upon which a note and 
surety is taken, and which, by the ierms of the note, is to be 
repaid in,anothcr Slate, (not containing any agreement as to 
the particular rate of interest to be charged,) which, after ma- 
turity, and the insolvency and death of the borrower, is ex 
tended by his sureties upon a new contract, under which 
a higher rate of interest, is charged upon the note, after ils 
maturity, than is authorised by the laws of the State, where 
the note is payable—is usurious. 
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In error to a decree of the Circuit Court of Mad- 
ison, exercising Chancery jurisdiction. 

This case arose upon a bill in Chancery, filed by 
William Ely, Commissioner of the funds of the Ame- 
rican Deaf and Dumb Asylum, at Hartford, Connec- 
ticut, against James W. M’Clung, the surety of one 
Jesse D. Noble; the object of which was to fore- 
close a mortgage. 

The bill charged, that on or about the nineteenth 
day of June, one thousand eight hundred and twen- 
ty-eight, defendant being seized in fee, of a certain 
lot or parcel of land, in the town of Huntsville, and 
being indebted to orator, in the sum of four thousand 
seven hundred and fifty-two dollars and forty cents, 
by two notes of hand, bearing date the twenty-se- 
wond December, one thousand eight hundred and 
twenty-seven, and executed by defendant and one 
Andrew D. Veitch, who had since died—one of 
which was for the sum of six hundred and eleven 
dollars and ninety-two cents, due and payable at the 
Mechanics’ Bank of New York, on the nineteenth 
day of March; the other for the sum of four thou- 
sand one hundred and thirty dollars and forty-eight 
cents, due and payable at the same time and place: 
and,. being desirous of securing orator in the pay- 
ment thereof, by deed, duly executed and recorded, 
bearing date the nineteenth day of June, one thou- 
sand eight hundred and twenty-eight, conveyed to 
orator, the certain parcel of land aforesaid ; and bar- 
gained and sold the same to complainant—with a 
provision of rede uption, if the aforesaid notes were 
paid ; otherwise, to be sold for the satisfoction of the 
same, 
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The bill then alleged a failure on the part of de — M: 
fendant, and of Veitch, to discharge the same; aver J — 
red having exhausted all avails against Veitch’s J de 
estate; and prayed a foreclosure. se 

The answer of M’Clung averred the following cir Fra 
cumstances, to be the facts under which the notes § pa 
described in the bill were executed : B: 

A certain corporation, located at Hartford, in the J no 
State of Connecticut, and styled, “The American § tr: 
Asylum, at Hartford, for the education and instruc — sa 
tion of the deaf and dumb,” some time about the — co 
year one thousand eight hundred sixteen, seventeen F a 
or eighteen, received from the Congress of the Uni § si 
ted States, a donation of a township of land, which § ai 
which was principally, if not entirely selected by — ur 
said corporation, through their agent, the complaix — N 
ant, in Alabama. Complainant, in his capacity of J si: 
agent, having sold large quantities of said land, and § sa 
having in his hands, or in the hands of his sub-agent, J ti 
one John Boardman, a large amount of depreciated Fle 
currency, consisting of Georgia and Mobile Bank § an 
notes, which they desired to convert into specie, a — w 
its equivalent—on the nineteenth day of March, one — ch 
thousand eight hundred and twenty-four, loaned tof to 
the before named Jesse D. Noble, in the town d fs 
Huntsville, and State of Alabama, the sum of three 
thousand two hundred and ninety-seven dollars, ia § p: 
said depreciated currency, then at a discount ff tl 
about twenty-five per cent. ; and obtained therefor the J ¢y 
note of said Noble, as principal, with the respondent § ra 
and the said Andrew D. Veitch, as sureties, for the J al 
sum of thirty-eight hundred and twenty-four dollar J ac 
and fifty-two cents, due on the nineteenth day of 
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March, one thousand eight hundred and twenty-six 
—the said note being for the nominal amount of said 
depreciated notes, with five hundred and twenty- 
seven dollars and fifty-two cents, interest, at the 
rate of eight per centum per annum, added thereto, 
payable to said John Boardman, at the Mechanics’ 
Bank of the city of New York—the said M’Clung 
not being aware of the usurious character of the 
transaction, at the time of signing it. When the 
said note was executed, Boardman, as the agent of 
complainant, obtained from Noble, a mortgage upon 
a house and lot, which was duly recorded. On the 
sixth day of September, one thousand eight hundred 
and twenty-five, said Veitch and M’Clung becoming 
uneasy, in consequence of the failing condition of 
Noble, procured from him a deed of trust upon 
slaves, as an indemnity against the security afore- 
said: and some time thereafter, to wit, about the 
time of the maturity of the aforesaid note, Noble 
lefi the northern part of Alabama, entirely insolvent, 
and had since died. Subsequently, the trust property 
was sold for the benefit of Veitch, and M’Clung pur- 
chased in for their joint benefit, and then conveyed 
to the complainant, by mortgage, to secure the afore- 
said debt of Noble. 

The answer of M’Clung, after charging sundry 
payments, insisted that complainant was only enti- 
tled to recover the value of said depreciated curren- 
ey, at the time loaned, together with interest, at the 
rate of seven per centum per annum, being the rate 
allowed in the State of New York, where the said 
hote was payable. 

The above facts were established in the cause, to- 
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gether with the additional circumstances, that the 
said Veitch and M’Clung executed their own notes, 
after some indulgence had been extended; that the 
mortgage here sought to be foreclosed, was executed 
in further security; and that seven per centum per 
annum, was the legal rate of interest in the State of 
New York. Also, that a difference existed between 
the notes received by Noble, and specie, to the ex- 
tent of about six and a half per cent; and that ex 
change on New York, bore a premium at Huntsville 
The Chancellor below having dismissed the bill 
on the ground that the transaction was usurious, the 
case was brought here, by writ of error, and argued 
by Ellis §- Peck, for the plaintiff in error ; and by 
Ormond and S. Parsons, for the defendant. 


‘ HITCHCOCK, C. J.—This wasa bill in Equity, 
filed in the Circuit Court of Madison county, by the 
‘plaintiff in error, against the defendant, to foreclose 
a mortgage. The defencc set up is usury. 

The facts of the case, as disclosed by the answet 
and depositions, are, that the complainant, as com 
missioner of the funds of the American Asylum, 
at Hartford, Connecticut, for the education of the 
deaf aad dumb, had in his hands, at Huntsville, ia 
this State, in March, eighteen hundred and twenty- 
four, a considerable sum of money, which had been 
received by him for said institution, being the pro 
ceeds of the sales of lands granted by the United 
States to that institution: that said money was 
principally in Mobile and Georgia Bank notes: 
that being anxious to remit the funds to the North, 
and bills on the North being then at a premium 4t 








ing 
tee 
for 
dre 
aft 
eg 
he 
Ve 
als 
No 
the 
dre 
the 


not 
aft 
it 1 
cal 
wh 
ed 
tin 
the 
tw 
aft 
age 
the 
to 
its 
one 
on 








ity, 
the 
lose 


wet 
On 
um, 
the 


ity: 
een 
T0- 
ted 


vas 


rth, 








JUNE TERM, 1836. 





-_—_— 


ELY U8 M’CLUNG. 








—_— 


Huntsville, he loaned, through his said agent, J. 
Boardman, to one Jesse D. Noble, a merchant resid- 
ing at Huntsville, on the nineteenth of March, eigh- 
teen hundred and twenty-four, who applied to him 
for that purpose, the sum of three thousand two hun- 
dred and ninety-seven dollars, to berepaid two years 
after date, in the city of New York, with interest at 
eight per cent.; and that to secure said payment, 
he took the joint note of Noble and one Andrew D. 
Veitch, and of the defendant in this bill, which was 
also secured by a mortgage on some property of 
Noble in Huntsville; and that the note including 
the interest, amounted to three thousand eight hun- 
dred and twenty-four doilars and fifty-two cents: 
that payment for said note was received by Noble 
in theabove named bills, at par with specie: that the 
note was not paid at maturity, Noble having, soon 
after the loan, become insolvent: that subsequently, 
it was returned to Boardman for collection: that he 
called on Veitch and the defendant for payment, 
which they professed to be unable to make, and ask- 
ed for indulgence, which was granted, from time to 
time, without instituting judicial proceedings, until 
the twentieth of December, eighteen hundred and 
twenty-seven, a period of one year and nine months 
after the maturity of the note, when payment was 
again urged; but upon the parties still asserting 
they were unprepared to pay, Boardman proposed 
to them to pay the interest which had accrued sence 
its maturity at some early day, and the principal in 
one year thereafter, with the additional interest there- 
on, to which they readily assented, and agreed to 
take up the original note, to assume the debt, and to 
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give their joint note, with ample security, for the final 
paymeut, by deed of mortgage on real estate in 
Huntsville: that accordingly, two notes were given 
by Veitch and the Pa one for six hundred 
and eleven dollars and ninety-two cents, being two 
years interest on the original note, at eight per cent, 
from its maturity, payable to rae Ely commis 
sioner, &c., at the Mechanics’ Bank, New York, on 
the nineteenth day of March, enc hundred and 
twenty-eight ; and the other, for four thousand one 
hundred and chile y dollars and forty-eight cents, be 
ing the amount of the original note and one year’s 
interest thereon, at eight per cent., payable at the 


ot 
i 
‘ 


same place, on the nineteenth day of March, eigh- 
teen hundred and twenty-nine: that theoriginal note 
was then given up, the security on the house and lot 
released, and a mortgage taken to secure the two 
new notes on town ie of Veitch: that some 
time after, the defendant also executed a mortgage 
ona house and lot in Huntsville: that Veitch died 
soon after: that the notes were not paid at maturity: 
that the property secured by Veitch has been ex- 
hausted; and that a balance is still due, for which 
this bill is filed, to subject the property of the defend- 
ant. 

A cross bill was filed by the defendant, making 
Boardman a party, whose answer was filed. This bill 
was subsequently dismissed ; but the testimony of 
Boardman was taken upon interrogatories, which con- 
tains substantially the facts disclosed in his answer. 

Boardman denies all intention to commit usury; 
states that the bills received by Noble were upon 
specie paying banks: that they were then received 
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in all the land offices of the United States in this 
State, in payment for public lands; by the merchants 
in town in all commercial transactions, and all over 
the State at par ; also by the complainant for lands 
of the Asylum; that they were sound funds, and 
what he considered at par with specie: that the mo- 
tive of complainant and himself, as sub-agent, in 
making the loan, was to convert the notes into north- 
ern funds without loss of interest to the Asylum, 
and to save paying a premium for the exchange be- 
tween Huntsville and New York: that at the time 
of the loan to Noble, he had no knowledge of his 
embarrassments, but believed him solvent, though he 
was advised of his difliculties with his partner, Cox, 
which resuited in a dissolution of the firm, at that 
time solvent. 

It was proven, that at the date of the loan to No- 
ble, there was a difference between Mobile and 
Georgia noteg and specie of six and a half per 
eent.; that exchange on New York had always borne 
apremium at Liuntsville. What has Leen the rate, 
or Whether it has been uniform, is not stated; and 
that seven per cent. interest is allowed by the laws 
of New York. 

At the final hearing in the Court below, the Chan- 
cellor dismissed the bill, on the ground of usury. 
To reverse this decree, the case has been brought 
here by writ of error. 

Three points are made, upon which the charge of 
usury is predicated. 

1. That the notes received were not of par value, 
at the time and place of making the contract. 

2. That the borrower, Noble, was charged with 
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the loss, 


in the difference of exchange between 


Huntsville and New York; and 
3. That eight per cent. was charged and secured 


to be paid, 


in the new contract, on the first note, 


from its maturity to the assumption by the defend:- 
ant and Veitch of that debt, when they were only 
liable for seven per cent., the interest of New York. 

‘To constitute usury, there must be a contract, a 
forbearance, and the taking of a higher rate of ir 
terest than eight per cent. per annum. When there 
isa direct loan, and more than legal interest is se 
cured for the forbearance of payment, the usury is 
complete, and can only be rebutted by proof of 
a mistake in the calculation of interest: and in 
general, when a profit is made, or a loss imposed, 
on the necessities of a borrower, whatever form; 
shape, or disguise, the treaty for a loan may as 
sume, and the capital is to be returned at all events, 


it has been 


adjudged to be so much profit upon the 


loan, and a violation of the laws, which limit the 
lender to a specilic rate of interest * 

In construing the usury laws, however, the uniform 
rule is, that there must be an intention knowingly, 
to contract for, and to take usurious interest; for if 
neither party intend it, but act bona fide and inno 
19 ib. 387. cently, the law will not infer a corrupt agreement.t 

This intent, when the contract is not usurious oD 
its face, must be gathered from the circumstances of 
the case—such as the situation and object of the par 
ties at the time of the loan; the character and use to 
be made of the funds loaned, or article transferred, 
and the time, manner, and place of payment. 


In regard to the first two points made in this case, 
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and which relate to the original loan, it 
ceded, that a loss was imposed upon the borrower 


must be con- 


between what he received and specie, and also to the 
extent, whatever it was, of the difference in the rate 
of exchange. Whether the complainant has proven 
sufficient to relieve himself from the charge of the usu- 
rious interest, may admit of a very serious question. 
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The case of the Bank vs. Waggoner, et al*—has 9 peters, 


been urged as a much stronger case in favor 
establishing the interest than in this, yet that was 
held not to be usurious. 

There is but little to make that case analogous 
with this, except that there, as well as here, the 
funds were received, as sound funds by the lender, 
and that they would not, in either case, command 
specie at the place where they were loaned. In the 
case cited, the lender did not wish to make the loan, 
andthe loaned funds were perfectly secured, even 
bearing interest, and nothing was saved or anil by 
thelender. In this, the lender was anxious to loan, 
to save a loss both of interest and of exchange, 
which were accomplished by the loan. In the case 
cited, the borrower stated, and it appeared that the 
funds loaned were equal to specie to him, and that 
the transaction amounted only to an exchange of 
credits between the Bank of the United States and 
the Bank of Kentucky, with this advantage to the 
borrower, that he obtained a Jonger time in which to 
make payment, without paying a higher rate of in- 
terest than six per cent. 

Noble being dead, no evidence has been adduced 
as to the use he intended to, or did make of the funds 
received by him; but it is proved, that at the time of 
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the loan, exchange was at a premium on New York, 
the interest of which, at the maturity of the note, 
he took upon himself to pay; and it is not proven, 
that the course of exchange ever ran in favor of 
Huntsville; neither is it proven, that the business 
in which Noble was engaged, rendered it more to 
his advantage to pay in New York than in Hunts 
ville. 

There are some of the features which distinguish 
the two cases, and which also distinguish this case 
from that in 10 Wendell, 116—which was cited by 
the plaintiff in error, on the point relating to the dif 
ference in exchange. -It being there proven, that it 
was for the accommodation of the borrower to pay at 
a place different from that at which the loan was 
made, and there was no proof that more than the 
usual rate of exchange between the two places was 
charged. 

We do not, however, intend to express a decided 
opinion upon these two points in the case. It being 
a question of intent, arising from the circumstances 
of the case, the evidence not being very explicit upon 
some of the most material points—we have preferred 
to waive a decision upon them, particularly, as we 
are satisfied that the usury is made out upon the last 
point. 

The first note, it must be recollected, was paya- 
ble in New York. Interest, therefore, from its matv- 
rity, could only be legally exacted from that time, 
at the rate allowed by the laws of that State, which 
is admitted to be seven per cent.; yet as a part cot 
sideration for the forbearance, when the new contract 
was made, eight per cent. was exacted. Its be 
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ing taken in a separate note, does not vary the case: 
it was a part of the contract.* 

Admitting that the original loan was not tainted 
with usury, by any of the points above alluded to, 
and admit also, that the parties had a right to stipu- 
late for eight per cent. up to the maturity of the first 
note, it does not appear that any stipulation, (if any 
could legally be,) was made as to the rate of inter- 
est, in the event that the note should not be met at 
maturity. 

It is suggested in argument, that perhaps this may 
have been the understanding of the parties. This is, 
however, not averred in the answer of the complain- 
ant, or by Boardman; and it would only be legal 
upon the supposition that, in that event, the debt 
should be paid in Huntsville. But this presumption 
is rebutted, if it could be made, from the fact, that 
the two last notes are made payable in New York: 
and here it is perhaps proper to remark, that the se- 
cond point made against the first note, is applicable 
to the notes which are now the subject of controver- 
sy, as there is no pretence that it was more conve- 
nient to Veitch, or the present defendant, to pay in 
New York, than in Huntsville. If, however, the first 
note was legally due in New York, then, to give the 
party a right to eight per cent. interest since that 
time, it should not only appear, that this point was 
settled at the time of the making of the original 
loan, but also that the payment should be made in 
this State. That not being the case, but eight per 
cent. being secured on a contract due in New York, 
and the notes being still made payable in New York, 

there is a manifest violation of the usury laws of 
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New York—one per cent. more being secured than 
those laws authorise. If the parties were dealing 
in reference to the laws of this State, then one per 
cent. more has been exacted than was due from the 
maturity of the first note, to the making of the second, 
and the payment being required to be made in New 
York, thereby subjecting the party to the loss of the 
exchange between tlie two places, brings it unex- 
plained within the principles laid down in a former 
part of this opinion, and as recognized in 2 and 9 
Peters, above cited. 

Objections are taken by the counsel for the com- 
plainant, to the right of the defendant, to consider 
these last points, on the ground that they are not 
specifically charged as usurious. 

It is true, that a usurious contract, like any other 
contract, must be proved as alleged ; and a variance 
as to the quantum of usurious interest, or in any oth 
er material matter, will be fatal; but it is sufficient 
to aver and prove the contract, according to its le 
gal effect. 

Here, the charge is specific, that eight per centum 
was exacted, when only seven, at most, was due. 

It is the duty of the Court to apply the Jaw to the 
facts, and if the charge of usury is made out, it is 
sufficient. In this part of the case, viewed either in 
reference to the laws of New York, or of this State, 
the contract, upon its face, imports usury, by the ex- 
press reservation of more than the legal interest of 
either State: there is no room for presumption or ex 
planation: the intent is, in legal contemplation, ap- 
parent---res 2vsa loquitur. 

The decree must, therefore, be affirmed. 
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KENNEDY and MORELAND VS THE HEIRS OF M CARTNEY. 


Points upon the construction of the treaty of 1817, be- 
tween the United States an 1 Cherokee Indians. 

As to estates granted by Government upon a contingen- 
cy—how revested. 

As to title acquired by one, (having none before,) after 
conveyance. 

As to evidence in trespass to ty titles. 


1. The reservation of lands to the Cherokee Indians, under the 
8th article of the treaty of 1817, enures, as a life estate to 
the reservee, only upon compliance with the condition of con- 





tinuance thereon, as stipulated; and this failing, the fee sim- 
ple in the land reserved, reverts immediately to the United 
States. 

2, This condition of continuance upon the reservation, during 
the life-time of the reservee, is one annexed to the life-estate; 
and upon the breach of it, the expectant estate of the reser- 
vee’s wife and children, is at once destroyed. 

3. That a reservee has complied with the requisites of the trea- 
ty, in making his selection—registering his name, &c. may 
be proved by the deposition, regularly taken, of the Chero- 
kee agent. 

4. A reservee of lands, under this treaty, can not make any 
disposition by lease, stipulating a continuance beyond the pe- 
riod of a removal from the land, or the extent of his life. 

5. Though it seems a lease might be effected of a portion of 
the land, for a time not beyond these periods, if possession is 
retained of the residve. 

6. Estates granted by government, subject to forfeiture, upon a 
future condition—in the event ef their forfeiture, no entryor 
other act is necessary, in order to divest the estate out of the 
grantee. 


7. Where one, having no title to real estate, conveys it, with 
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warranty of title, a title, acquired after the grant, will pass to, 
and vest instantly in the grantee. 

8. The act of Congress of the 29th May, 1830, which reljp. 
quished to Conaleskee, a Cherokee Indian, and his heirs, all 
the right of reversion of the United States in and to a certaig 
tract of land, contemplated an immediate sale of the same by 
him; and not a mere possession, for the benefit of a previous 
purchaser. 

9. It seems, that in trespass to try titles, the record of a pre. 
vious suit between the ancestor of the plaintiff, and the de 
fendant, for the same premises—might be good evidence, to 
show notice to the latter of a paramount title, in order to fix 
a period from which the plaintiff is entitled to recover dam 
ges for the occupancy of the premises. 


This was an action of trespass to try titles, in the 
Circuit Court of Madison; and was prosecuted by 
the next friend of the heirs of James M’Cartney, 
against Williem M. Kennedy and Elisha Moreland, for 
the recovery of a tract of land, known and deserib- 
ed as the reservation of Conaleskee, or Challenge, 
a Cherokee Indian. 

The defendant, Kennedy, plead—first, not guilty; 
second, a special plea, controverting the title of the 
plaintiffs in the land in question, and setting out ati 
tle in fee simple, from Conaleskee to him, of date the 
first of April, eighteen hundred and twenty-nine, and 
alleged to have been duly acknowledged and recoré 
ed.—Thirdly, a special plea, relying upon the same 
title. And there were oyer and demurrer to the s¢ 
cond and third pleas; which demurrer was sustained: 
and, subsequently, verdict and judgment renderel 
in favor of the plaintiffs. 

By a bill of exceptions taken to the opinion of the 
Court, the following facts appeared to have transpi- 
ed on the trial. 
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The plaintiffs introduced and read to the jury, 

First—the treaty between the United States and 
the Cherokee nation of Indians, entered into on the 
eighth of July, eigiteen hundred and seventeen. 

Secondly—an act of congress, approved the twen- 
ty-ninth May, eighteen hundred and thirty, relin- 
quishing to Conaleskee all right of reversion of the 
United States, in and to a reservation of his, under 
the treaty. 

Thirdly—a deed of conveyance in fee simple, from 
Conaleskee, alias Chalienge, to John M’Anulty, of 
the lands in controversy, dated the seventeenth day 
of June, eighteen hundred and thirty. 

Fourthly—a deed of conveyance, executed on the 
twenty-sixth of August, eighteen hundred and thir- 
ty, of the same premises, from John M’Anuity and 
wife, to James M’Cartney, the ancestor of the plain- 
tiffs—all regularly acknowledged and registered. 

The plaintiffs proved by a witness, that Conales- 
kee, after the date of his deed to M’Anulty, and pri- 
or to the date of M’Anulty’s deed to the plaintiffs’ 
ancestor, left this State, and went to his tribe, be- 
yond the Mississippi—out of the limits of the Uni- 
ted States, and any territory thereof. They also 
proved, that the defendants were in possession of the 
premises; and the value of the rents thereof. Also, 
that from the year eighteen hundred and twenty-five 
up to the time of his leaving the State, Conaleskee 
had not resided upon the lands in controversy: and 
that the lands claimed were parts of the reservation 
made by him under the treaty. 

The plaintiffs further introduced and read to the 
jury, after objection from the desendants, but which 
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ow 
the Court everruled—first, the copy of a commission | th 

from the President of the United States, to Robert J 4 
Houston, to lay off the reservations made by the F he 
Cherokees, under the treaty; together with copies J oy 

of sundry letters of John C. Calhoun, Secretary of J th 

War, specifving his dutvy—all regularly certified, as JP Ja 

taken from the records of the war department. | 
Secondly—A copy of the platt of the land incon- | gh 

troversy, taken from the books of the general land tes 





office—also, regularly certified. 

Thirdl y—The deposition, regularly taken, of Hugh Fan 
Montgomery, agent of the Cherokee nation Eastof F the 
the Mississippi, showing the entry by Conaleskee of F tee 
the reservation made by him, under the treaty; asur J yez 
vey of the same; and a platt and certilicate. bot 

Fourthly——-The record of a suit commenced by § par 
the plaintiffs’ ancestor, against the defendants, in his evi 
life-time, for the recovery of the lands in question, § of 1 


but abated by his death; and which was offered as I 
evidence of a demand of the possession. hun 


The defendants offered evidence, on their part, to J this 
show, that at the time of making the treaty of eig+ | Ken 
teen hundred and seventeen, and at the time of the f intl 
registration of his name in the oflice of the agent, — the 
Conaleskee did not reside within the territory ceded; T 
and that he was not the head of an Indian family; the! 
and had no improvements upon the land at thattime — & 
Also, that Conaleskee said, when he left the coun | the! 
try, “that he did not go with a view of remaining | Mtor 
permanently, but of returning soon again:” that, | ®ve 
when going, he cried—because, as he said, “that | This 
M’Anulty and M’Cartney threatened to shoot him, if | the t 
he did not go.” Defendants also offered to prove 
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that Conaleskee employed one, to build a mill upon 
a reservation made by him, upon Flint River; that 
heafterwards abandoned ~ reservation, and with- 
out any other entry, than that which was proven in 
the deposit mn of Montgomery, took possession of the 
land now in cont ne and procured its survey. 

To the introduction of all this proof, the plaintiffs 
objected, and the sabia was sustained and the 
testimony excluded. 

The defendants then read to the jury a convey- 
ance in fee simple, from Conaleskee to Kennedy, of 
the premises in question, dated the first April, eigh- 
teen hundred and twenty-nine. A lease for thirty 
years from Conaleskee to one Eason, executed a- 
hout the year eighteen hundred and twenty-four, of 
part of his said reservation, was also produced in 
evidence, containing an assignment by indorsement 
of the same from Eason, to Kennedy. 

It was also proved, that from’ the year eighteen 
hundred and twenty-five, up to the time of leaving 
this State, Conaleskee lived with and boarded with 
Kennedy; and that said lease included all the land 
inthe possession of the defendants, at the time of 
the commencement of this suit. 

The ea up mn this testimony, requested 
the Court to charge the jury— 

First—That unless the plaintif had proved that 
the land sued for, lay within the boundary of the ter- 
ritory ceded by the treaty of eighteen hundred and 
eventeen, they could not recover in this action.— 
This instruction the Court qualified, by saying, that 
the treaty, the act of congress, of eighteen hundred 
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and twenty, and the platt, were competent proof of 
that fact. 

Secondly—That the eighth article of said treaty 
vested in Conaleskee, a fee simple title to the land: 
and his deed to said Kennedy was good. 

This instruction the Court refused. 

Thirdly—That the said eighth article of said trea- 
ty, restraining Conaleskee from removing from said 
land, created a condition, and not a limitation; and, 
being a condition, its breach did not avoid the estate 
thereby granted, but only rendered it voidable ; and 
being voidable, only, the grantor, (that is, the Uni- 
ted States,) alone, had a right of re-entry, for breach 
of such condition ; and, unless the grantor did enter, 
none other could; and, until the grantor did enter, 
the grantee’s estate in the land was good. 

This charge the Court also refused, but informed 
the jury, that if they believed Conaleskee removed 
from the land, such removal was a forfeiture of his 
estate, and therefore, his estate in the same, ceased. 

Fourthly—That although the jury should believe 
this to be a condition, and Conaleskee’s sale to Ken- 
nedy a breach of it—yet this sale passed his whole 
interest to Kennedy, whose estate, thus derived ut 
der such sale was good, and could not be defeated or 
made void by Conaleskee, or those claiming under 
him ; but only by the United States, the grantor 
This the Court also refused, but with the qualifica- 
tion above. 

Fifthly----That although the jury should believe 
the title derived by Kennedy, under the deed from 
Conaleskee to him, should be absolutely void--—yel, 
that the warranty in said deed estopped Conaleskee, 
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and all persons holding under him, from claiming in 
opposition to said deed. This the Court refused. 

Sixthly----That, if the jury believed the clause re- 
straining removal, was a condition, then the condi- 
tim was annexed to the life estate, and not to the 
remainder or reversion in fee; and, being annexed 
to the life estate, void, because it would go to de- 
feat the estate in part, and not in whole. 

This was also refused. 

Seventhly----That if the jury believed the United 
States intended to convey a reversion in fee, to 
the children of the tenant for life, then the rever- 
sion was not contingent----depending upon the con- 
tingency of Conaleskee’s remaining upon the land. 

This the Court likewise refused. 

Eighthtly—That if the jury believed, at the pas- 


147 


te 


sage of the act of Congress, Conaleskee had no - 


estate in possession in said land, he never having ac- 
quired one before; or his previous estate therein be- 
ing forfeited and void—then said act of Congressdid 
fot vest in Conaleskee the reversion of the United 
States, nor any estate whatever. 

This the Court refused also. 

Ninthly—Although the jury should believe the 
deed from Conaleskee to Kennedy, to be a violation 
of law, and of the treaty; yet, if the United States 
waived the wrong thereby inflicted, and afterwards 
released to Conaleskee their reversion,—then such 
release operated to vest said reversion in Kennedy; 
and if not in him, it vested in no person, but remain- 
ed still in the United States. 

This was refused. 

Tenth—That though the jury should believe Co- 
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aleskee had forfeited his estate in said land, yet that 
his estate therein continued until the United States 
took some steps to ascertain such possession, and re- 
vest the estate in them; and that this could be only 
done by inquest of oflice. 

This was refused. 

Eleventh—That the United States, by the above 
named act of Congress, had acknowledged that, at 
its passage, Conalesskee’s estate in said land was 
still good; and that his sale to Kennedy had not 
avoided it; or if it was forfeited, the United States 
relinquished all the right of enforcing their remedy 
against him, for it. 

This was also refused. 

T'welfth—That though the lease from Conaleskee 
to Eason, and assigned to Kennedy, was void, yet 
Kennedy having entered on the land, by the consent 
of Conaleskee, this constituted him tenant from 
year to year; and being such tenant, neither Cona- 
leskee, nor those holding under him, could recover 
the land without first giving six months notice to 
quit, which six months should expire at the end of 
the year. This was also refused. 

Thirteenth—That if the jury believed there had 
been an attempt made by Conaleskee, to sell said 
land to Kennedy, which sale had never taken effect, 
and been carried into execution,—then neither Cone 
leskee, nor those holding under him, could recover 
rent for the same. 

This the Court refused—qualifying the same by 

charging that plaintiffs were entitled to reeover reat 
from the time of their title and demand. 
The Court also charged the jury, that if they be 
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lieved Conaleskee had remoy ed from the land, that 
by such removal he forfeited his estate, which there- 
by became absolutely void: and further, that said 
treaty did not convey any title by wayof grant from 
the United States, but that Conaleskee held the land 
as a reservee under the treaty. 

To all which the detendants excepted, and took 
their writ of error. 


Robinson, for plaintil in error. 
McClung and S. Parsois, contra. 


COLLIER, J.—The detendants in error, as the 


heirs at law of James M Cartney, deceased, brought 
an action of trespass to try titles, in the Circuit Court 
of Madison, against the plaintiffs in error. 

The defendants to make out their title, relied upon 
treaties of the eighth of July, eighteen hundred and 
seventeen, and the twenty-seventh of February, 
eighteen hundred and nineteen, between the United 
States and Cherokee tribe of Indians, whichallowed 
reservations of six hundred and forty acres to the 
heads of families of that tribe, who desire to remain 
east of the Mississippi. ‘The defendants in error 
also produced a sworn copy from the files and entries 
inthe books of the office of the Cherokee agent, of a 
survey and platt of six hundred and forty-acres of 
land, allotted to Conaleskee, or Challenge, under the 
former treaty. ‘Uhey then gave in evidence an act 
of Congress of the twenty-ninth May, eighteen hun- 
dred and thirty, by which it is enacted, “'That all 
tight, title, and interest which might accrue or revert 
to the United States, to the reservation of land now 
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claimed and possessed by Conaleskee, commonly cal- § *° 
led Challenge, &c, under a treaty made and conclud. F & 
ed between the United States andthe Cherokee tribe DY 
of Indians, on the eighth day of July, in the year of F 2 
our Lord, one thousand eight hundred and seventeen, F 
&c., all lying in the State of Alabama, be and the § tht 
same are hereby relinquisied and vested in the said J 4‘ 
reservees, and their heirs respectively : Provided | | 
that the said Conaleskee, commonly called Chal — ™ 
lenge, &c., with their respective families, shall 

remove to their respective tribes west of the Mis § ™ 
sissippi river, not included within any ‘State or di 
Territory: and that the government of the United B 
States shall not be chargeable with the expense of th 
their removal, or transportation, or with any allow. — ¥ 
ance of land to, or on account of, either of them or K 
their respective families: And provided also, thatno § ‘Y 
conveyance or deed of the said lands, or any part of 

them, shall be valid or effectual, until every such F “ 
conveyance or deed shall be submitted to one of the — ™ 
district attorneys for the district of Alabama, for n 
his approbation: and if, after enquiry into the faets li 
and circumstances attending the contracts forthesale J © 
of any of the said lands, he shall be satisfied that such § © 
contracts are fair, and that the consideration paid, ot 


agreed to be paid therefor, is adequate, he shall en- f 
dorse his approbation on each conveyance and deed | 
so approved; and thereafter the same be deemed J @ 
valid and effectual.” . 
The defendants in error then proved, that Cona J “ 
leskee, or Challenge, had removed, with his family, } * 
0 


west of the Mississippi river, as contemplated by 
the first proviso of the act. ‘They also produced and . 
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read to the jury, a deed dated the seventeenth June, 
eighteen hundred and thirty, approved in due form, 
by the attorney for the northern district of Alabama, 
and regularly proved and recorded, from Conaleskee, 
or Challenge, by which he conveyed in fee simple, 
the land in controversy, to John M’Anulty; and also 
adeed from M’Anulty, and wife, properly acknow- 
ledged, by which the same land is conveyed to James 
WCartney, the ancestor. 

The defendants in error gave in evidence, a lease 
fom Conaleskee, or Challenge, to Abner Eason, 
dated the twenty-ninth day of June, eighteen hun- 
dred and twenty-four, of all the lands in question 
that is occupied by them, for the term of thirty years, 
which lease they proved to have been assigned to 
Kennedy about the year eighteen hundred and twen- 
ty-five. 

The plaintifls in error then gave in evidence, a 
conveyance in fee of the Jandsin question, with war- 
ranty of title, dated in May, eighteen hundred and 
twenty-nine, from Conaleskee, or Challenge, to Wil- 
liam M. Kennedy. Conaleskee, or Challenge, ceas- 
ed to occupy before the passage of the act of May, 
eighteen hundred and thirty. 

The plaintiffs in error proposed to prove these 
further facts— 

That when Conaleskee left the land, he said he 
did not intend to remain away, and that he cried, 
because, as he said, M’Anulty and M’Cartney threat- 
ened to shoot him if he did not go: that Conaleskee, 
at the date of the registration of his name, did not live 
on the ceded territory, and that he was not the head 
of a family, and had no improvement on the land; 
which several propositions were refused by the Court. 
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Many instructions were asked of the Court, by the 
counsel for the plaintiiis in error, mostof which were 
denied, and some given in qualified terms. 

As the correctness of the judgment of the Court, 
so far as it depends upon tiecse, must necessarily be 
examined in considering the title of the defendants 
in error, We will decliue noticing them more particu- 
larly here. 

The questions naturally arising in this case are— 

First—What description of estate does the trea- 
ty of July, eighteen hundred and seventeen, propose 
to pass to the reservees under it? 

Second—Has the plaintiff in error, William M. 
Kennedy, acquired any interest in the reservation, by 
the lease, of which he claims to be the assignee, or 
under the deed of the reservee. 

Third—What influence has the act of May, eigh- 
teen hundred and thirty, upon the claim of Wennedy, 
and does it give validity to the title set up by the de- 
fendants in error. 

1. By the treaty of July, eighteen hundred and 
seventeen, the Cherokee tribe of Indians cede to the 
United States, a portion of their territory, lying east 
of the Mississippi river. In its third article, it is 
stipulated, that a census shall be taken of the entire 
Cherokee nation, both east and west of the Missis- 
sippi, in the month of June, of the year eighteen 
hundred and eighteen, with a view to ascertain the 
number east of the Mississippi, and those who intend 
to remain there. 

By the 8th article of tliat treaty, the United States 
agree to give to each head ofa Cherokee family, resid- 
ing east of the Mississippi, a reservation of six hurr 
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dred and forty acres in a square, to include their im- 
ear the centre there- 
of as practicable, “in which they will have a life 
estate, with a reversion in fee s simple to their chil- 
dren, reserving to the widow her dower, whose 
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names are to be registered in the office of the Chero- 
kee agent, which shall be kept open until the census 
is taken, as stipulated in the third article: Provided, 
that if any of the heads of families, for whom reser- 
vations may be made, should remove therefrom, then, 
inthat case, the rightto revert to the United States.” 

In the treaty of eighteen hundred and _ nineteen, 
among other stipulations, it is agreed to dispense 
with the census, provided for by that of eighteen 
hundred and seventeen. And the United States 
agree to pay for all the improvements made upon 
theceded territory, which enhance the value of the 
lands, and do agree to allow a reservation to the 
heads of Cherokee families, as previously stipulated. 

In considering the character of the estate to 
which the reservees, under the treaty of eighteen 
hundred and seventeen, are entitled, we donot deem 
itnecessary to examine the abstruse doctrine pertain- 
ing to estates tail, or the subtle and artificial distine- 
tions, between conditions and limitations, which have 
been so elaborately discussed at the bar. 

In the interpre tation of deeds it is sometimes 
proitable to draw knowledge from this extensive 
source of law learning; bat in the poe of an 
instrument. having th 5 Sela, and subject to the rules 
of construction which pases to treaties, it cannot be 
necessary to refer to the common law, unless it is ap- 
parent that the stipulations of the parties were made, 
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with a view to the control of that system of juris. 
prudence. The treaty furnishes no such indication; 
nor indeed could it, for the Cherokees must then haye 


It is a cardinal maxim of interpretation, that itis 
not permitted to interpret what has no need of inter 
pretation. When an act is conceived in clear and 
precise terms, where the sense is manifest, and leads 
to nothing absurd, there can be no reason to refuse 
the sense which it naturally imports.* 

It is difficult to conceive of terms less equivocal 
than those employed in the eighth article of the trea- 
ty of eighteen hundred and seventeen. In truth, 
they are so definite in their meaning, as to forbid the 
application of any rules of construction. They de 
clare, that the reservee shall have a life estate, with 
a reversion in fee simple to his children: Provided, 
that if he remove from his reservation, then, and in 
that case, the right shall revert to the United States, 
The right to what?) The right to the reservation, 
most certainly. Whose right? The right of the 
reservee, for his children had no right during his life: 
and this right, (from the intrinsic force of the term 
revert, and the nature of the subject,) is to return to 
the United States, as they acquire it by the treaty, 
in fee simple. 

In order that the reservee might avail himself of 
the provision made for him, it was necessary that bis 
name should be registered with the agent for the 
Cherokees, before the census provided for by the 
third article of the treaty, was taken; and _ it was 
then the duty of the government to cause his reser 
vation to be allotted to him, as stipulated by the 
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eighth article, upon being satisfied that he was the 
head of a family. Conaleskee’s name appears to 
have been registered in due time, and a reservation 
allotted to him. 

The plaintiffs in error have, however, objected to 
the evidence by which these facts appear. The de- 
position of the Cherokee agent proves the registry 
of Conaleskee’s name, within the proper time. It 
also furnishes a copy of the survey and platt of his 
reservation, duly entered with the agent. ‘The de- 
position appears to have been regularly taken, and 
in our opinion, is not only evidence, but is the best 
evidence of the facts shewn by it. ‘The original sur- 
vey and platt are papers of such a character, as the 
Court would not have compelled the production of, 
had they been mithin this State. Sworn copies would 
thn have been evidence—much more now, when 
they are beyond the reach of the process of our 
Courts, are copies, verified by oath, admissible as 
evidence—Hamner vs Eddins.* The appointment _ 





asurveyor, his acceptance, and a letter of instruc- 
tions from the Secretary at War, are proved by co- 
pies, certified by the individual who presides over the 


ofice of Indian affairs, attached to the Department 
of War, whose official character is certified by the 
Secretary at War. under the seal of the War office. 
These documents ¢ ertainly could not have been ma- 
terial evidence, in addition to the deposition of the 
Cherokee agent; but they are of such a character, 
however material. as to have authorised their ad- 
mission, authenticated as they were. 

The reservation of Conaleskee has then, beet 
regularly made. ‘The terms of the treaty invested 
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him with a life estate in it, liable to be divested by 
his removal ; and had he continued to occupy it un. 
til his death, it would have passed to his wife and 
his children, in the same manner that lands holden 
in fee simple doves, on the death of the husband and 
father. The condition then, for a breach of which, 
the reservation was to revert to the United States 
is a condition annexed to the life estate of the reser. 
vee: that condition being broken, te land zpso facto 
reverts, and the conditional expectancies of the wile 
and children are gone forever. 

Thus having determined the character of the estate 
of Conaleskee, we proceed to the examination of 
the remaining questions. 

2. The estate of Conaleskee in his reservation was 
such, as to forbid him the right to make any disposi 
tion of it, incompatible with his own occupancy. It 
is true, that he may have leased a portion of it, to 
continue for a period not beyond his removal or his 
life, retaining to himself the possession of the re 
sidue. But he was unauthorised to make any dis 
position of a part or the whole of it, either by lease 
or sale, either for an indefinite period, or a time cer 
tain, which would, or might continue after his remo 
val. The lease to Eason, though it disposes of a part 
of the reservation only, is to continue for thirty years 
absolutely. The conveyance to Kennedy professes 
to convey a fee simple estate in the entire reserva 
tion, and forbids the occupancy by Conaleskee, of 
any portion of it, with a view ¢éo the pursuits of agrt 
culture, which the preamble to the treaty recites t0 
have been the chief inducement to the provision for 
the heads of families, The lease to Eason, and the 
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conveyance to Kennedy, were then, both unautho- 
rised by the interest of Conaleskee in his reserva- 
tion ; and in our opinion are void, not only for this 
reason, but for their repugnance to the policy of the 
treaties of eighteen hundred and seventeen and 
eighteen hundred and nineteen. Without entering 
into a disquis:t:on upon this topic, we will content our- 
selves with a reference to the a Luthor ities — Wheeler 
vs Russel*—Armstrong vs Toleet—WV alber vs How 3!7™ ass.R 
—Bekling vs Pithen\ — Hunt vs Knickerbocker§—May- 12 W heat. 


bin vs Coulon"—Steers vs Lashly**—Waymwell vs }3 Johnson 
144 

Reedtt--Howson vs Hancocktt— Wilkerson vs Lou-}9 caine’s 

donsach..|\| R. 147. 


§5 Johnson 

3. It has been already said, that by the removal: 9 ie 

, ; allas, 

of Conaleskee, his reservation become forfeited to 298, ye 
*6T 





the United States—a continuance in possession be- 115 ib, 
- a. +0 8 ib, 575. 
ing the condition on which his right depended.— jj 3M &s. 


117—Poth. 
Where an estate is conveyed by the deed of an indi- Ob. no, 43— 


vidual or corporation, subject to be defeated by a 
breach of a condition subsequent, if the condition is 
broken, it is necessary that the — or person 
authorised, to take advantage of it, should either en- 

ter, or do some other act equally pri in order 
todivest the estate. But if an estate is granted by 
alegislative act, (of which character treaties are by 

the Constitution of the United States,) subject to 
forfeiture by the happening of some future event— 

if the event occur, no act is necessary to be done in 

order to revest the estate in the government; it re- 

vests immediately upon the happening of the contin- 

gency. This distinction was recognized by this 

Court, in the cases of the Univers: ly of Alabama a eae 
John J. Winston§8 and Thomas W. Gulll vs William ¢%3 ip 192 
Taylor.17 
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The act of May, eighteen hundred and thirty, 
gives to Conaleskee full authority " sell his eae 
tion, upon the approval of a deed to be made | 
Adin. by the attorney for one of the districts of ada 
bama. Provided, he remove with his family, to his 
tribe west of the Mississippi, &c. The record fur. 
nishes ample proof to shew that Conaleskee has 
complied with the conditions imposed by the first 
proviso in the act. His deed to M’Anulty conforms 
entirely to the second proviso; and the ancestor of 
the defendants in error, having a regular conveyance 
of title from M’Anulty and wife, his heirs are well 
entitled to their action, to be let into the possession. 

Where one sells land to which he has no right, 
with warranty of title, and he afterwards acquires 
a good title, it seu instantly to his vendee, and he 
is estopped from de ny ing that he had no right at the 
time of his sale. This rule only fs plies where the 
vendor had no valid title at the time of executing 
the deed, and not where he is inbil bited from selling, 
by the letter, spirit er po! oliey of a legislative act. 

Here, the deed of Conaleskee to Ke nnedy, and his 


l 


lease to Eason, are hoth absolutely veid—having 
been made not only without the authority of the 
treaties, but in direct contravention of their policy. 


Kennedy then, in virtue of his deed of eighteen hun- 
dred and twenty-nine, was not remitted by the act 
of eighteen hundred and thirty, to an indefeasible 
estate in fee simple. 

The first eg in the act of eighteen hundred 
and thirty, clearly indicates, that in waiving a forfel- 
ture, Congress contempl ated a sale by Conaleskee of 
his reservation: in fact, it makes the removal of 
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himself and family, without charge to the govern- 
ment, a condition on which he could claim the bene- 
ft of the act. Why require the removal of himself 
and family, west of t ississippi, if it was intend- 
ed that he should coutinue the owner of the lands? 
The statute was passed with a view to an immediate 
sale, the proceeds of which were to defray the ex- 
penses of himself and family, to their new home. 
This view of the act clearly negatives the idea that 
Conaleskee should hold for the benefit of any previ- 
ous purchaser. 

The view we have taken of this case shows 
that the lease from Conaleskee.to Hason, and the 
deed from him to Kennedy, are both void, and pass 
no interest to the lessee and grantee. It thence fol- 
lows, that the plaintiffs in error are justly chargea- 
ble with damages, equivalent to mesne profits, from 


A 
' 


the time, at least, that they had notice of a para- 
mount title in another. And with the view to prove 
a demand, soas to [ix a time from which they are lia- 
ble to damages, we can discover no error, in the ad- 
mission of the record of a suit commenced by the 
ancestor of the defendants in error, for the purpose 
of trying titles, and recovering damages to the land 
in controversy. 

The other questions presented by the bill of excep- 
tions, are so obviously embraced by those we have 
considered, that it is not deemed necessary, to exa- 
mine them, Let the judgment be affirmed. 
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DARWIN, next friend, &c., Vs. THE TUSCUMBIA, COURT 


? 
LAND AND DECATUR RAIL ROAD COMPANY. 
As to deficient judgments having the same effect. 


1, That judgment is rendered upon molion to quash the writ, 
when the proper judgment would be, upon non-suit,—is no 
error. 


In error to the Circuit Court of Morgan. 

Margaret A. Peck and John W. Peck, by their 
next friend, Darwin, sued out a writ in trespass on 
the case, against “ Benjamin Sherrod, President, 
and David Hubbard, James B. Wallace, John Gregg, 
Jack Shackleford, David S. Goodloe, James Elliott, 
Micajah Tarver, Branham Merrill, John L. McRea, 
Henry W. Rhodes, James T. Sykes, and James Fen- 
nell, directors, being the president and directors of 
the 'Tuscumbia, Courtland and Decatur Rail Road 
Company.” 

The cause of action was for the exposure of the 
plaintiff’s negro, while in the defendants’ service, to 
such hardships in inclement weather, as to cause his 
death : and the writ was returnable to September 
term, eighteen hundred and thirty-five. 

At the same term, was filed a declaration in the 
cause, against “The Tuscumbia, Courtland and De 
eatur Rail Road Company.” 

At March term, eighteen hundred and thirty-six, 
the following entry appeared, to wit— 

“William Darwin, next friend of Margaret A. 
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Peck, and John W. Peck, infants, vs The Suscumbia, 
Courtland and Decatur Rail Road Company.—This 
day came the plaintiffs, by their attorney, and the 
defendants, James Fennell, James T'. Sykes, Henry 
W. Rhodes, and Benjamin Sherrod, by their attor- 
ney, and moved the Court to quash the writ in this 
case, Which motion was opposed by the counsel for 
the plaintiff; but the Court sustained the defendants’ 
motion, and quashed the writ. It is, therefore, con- 
sidered that the defendants go hence, and recover of 
the plaintiffs their costs herein expended.” 

The plaintiffs took a writ of error, and here as- 
signed as erronious the said judgment of the Court 
below, in quashing the writ. 


McClung, for plaintiff in error. 
S. Parsons, contra. 


HOPKINS J.—In this case, the plaintiffs in error 
commenced their action by a writ, against Benja- 
min Sherrod, president, and H. W. Rhodes, James 
Fennell, James 'T'. Sykes, and several other persons, 
as directors of the Tuscumbia, Courtland and Deca- 
tur Rail Road Company. 

The endorsement on the writ contains a statement 
ofa cause of action against the defendants to the 
action. 

The declaration was filed against the Tuscumbia, 
Courtland and Decatur Rail Road Company, and 
this is the corporate name of a company which has 
acharter from the State. 

During the next term of the Circuit Court of Mor- 
42 County, after that to which the writ was return- 

4P 21 
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able, the four persons, whose names have been men. 


tioned, appeared, by their attorney, and moved the 
Court to quash the writ. ‘The motion was sustained 
and the writ quashed. ‘The following judgment was 
given by the Court— 

“It is, therefore, considered, that the defendants gp 
hence, and recover of the plaintiffs their costs, here 
in expended.” 

The writ is against persons, and the declaratin 
against a corporation. ‘The case is governed by the 
same principle, which would apply, if the declar- 
tion were against different persons from those, who 
were sued by the writ. Instead of a motion to quash 
the writ, the defendants ought to have asked fora 
judgment of non-suit against the plaintiffs, because 

there was no declaration against the defendants to 
the writ. ‘The judgment which the Court rendered 
terminated the suit against them, and allowed them 
costs against the plaintiffs. These consequences 
would have followed a judgment of non-suit, to which 
the defendants to the writ were entitled. As the 
judgment which was given, has the same effect a 
the plaintiffs, that the proper judgment would have, 
they have no right to complain of what does them 
no injury. 

It does not appear, from the record, that the Cir 
cuit Court acted upon the case in the declaration 
As the corporation had not been brought into Court 
by the service of process, and had never appeared, 
the case in the declaration was not one, in which the 
Court ought to have given a judgment for the plair 
tiffs. 

Let the judgment be affirmed. 
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COLLIER, J.—I concur in the conclusion of the 
opinion of the Court; but do not think the declara- 
tion Was so entirely variant from the writ, as to have 
authorised anon-suit. If the parties who appear to 
have acknowledged service of the writ, can be con- 
sidered to have been in Court at the return term, (on 
which it is not necessary to express an opinion,) the 
motion to quash at the trialterm wastoo late. But as 
aplea in abatement for a variance between the writ 
and declaration, would have been proper, and should 
have been sustained, I do not feel authorised to re- 
verse the judgment on the motion to quash, and send 
the case back to have the same judgment rendered 
on plea. 


Fe a) 
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ROBERTS VS BEESON, 


As to service of process by improper officer--hom taken 
advantage of. 
As to trespass by a sheriff. 

1. A plea, to an action against one for trespass in taking goods, 
—‘ that the goods were taken as sheriff, by virtue of a feri 
facias,’ estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper officer. 

2. The want of authority in one to execute process, is m 
ground of motion to quash; but must be taken advantage of 


by plea. 

3. The selling by a sheriff under execution, of more of the 
goods of a defendant, than are sufficient to satisfy the pro 
cess,—will render him liable, (to the extent of the additional 
goods scld,) to the action of trespass. 


In this case, Beeson brought his action of trespass, 
against Roberts, in the Circuit Court of Blount, for 
wrongfully taking goods, the property of the plair 
tiff. 

To the action the defendant plead— 

First—Not guilty. 

Secondly—A special plea, justifying a sheriff! 
the county, under a writ of fier? facias, by virtued 
which a levy had been made, and which was the 
trespass complained of: to which plea there wert 
replication and issue. 

Following the entry in the record of the pleas 
there was set out a motion to quash—all entitled # 
of September term, eighteen hundred and thirty-five 

At March term, eighteen hundred and thirty-s 
the motion to quash was considered and overruled- 
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when the parties went to trial upon the issue joined, 
and a verdict anda judgment were rendered for the 
plaintiff. 

A bill of exceptions shewed, that the defendant 
proved, that he levied upon and sold the goods men- 
tied in the declaration, by virtue of a writ of fiere 
facias, placed in his hands to be executed. It was 
also proved, that one Clifton, to whom the execu- 
tio had been transferred, took from the defendant 
therein, (the plaintiff in this action,) a deed of trust, 
which secured the damages which the execution was 
isued to realize; and that Clifton gave instructions 
to the sheriff to stay the execution, when the deed 
should be completed: that the deed was completed, 
and that the sheriff, to make the costs of the execu- 
tion, levied upon the goods specified in the declara- 
tion, and sold them—collecting therefrom the sum of 
nine hundred and ninety dollars and twenty cents, 
being nine hundred and eight dollars and twenty and 
an half cents over and above the amount due, as 
costs upon the said execution. 

The defendant upon this proof, asked the Court to 
instruct the jury,—that if they believed that de- 
fendant levied upon and sold the goods under the 
aforesaid execution, the collection of an amount 
over and above that due upon the execution, would 
hot subject the defendant to an action of trespass. 

The Court refused to give this charge, and the de- 
fendant took his writ of error. 

The assignments of error were 

First—The refusing of the Court to give the 
charge prayed. 

Second—The refusal to quash the writ. 








*2Ld.R 
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Ellis and Peck, for plaintiff in error. 
McClung and Robinson, contra. 


HOPKINS, J.—'Phe action in this case, was tres 
pass de bonis asportatis, in favor of the defendant in 


error. 

The plaintiff in error, who was the defendant in 
the suit, pleaded in bar that, as sheriff and in virtue 
of a writ of fiert me against Beeson, which had 
been directed to him, he took and carried away the 
chattels described in the declaration. In the same 
term of the Circuit Court, during which he filed his 
plea, he made a motion to quash the writ that com 
menced the action. The motion was afterwards 
overruled by the Court, and in doing so, it is alleged 
there was error. 

It does not appear from the record, on what day 
of the term the plea was filed, or the motion made 
But the plea is first in the record, and the legal pre 
sumption is, that it was filed before the motion was 
made. In the plea he ndenitted | he was wr _" the 
county, the coroner of which 
against him. His plea estopped ita: fits aval af- 
terward, that the coroner was not the proper oflicer 
to execute the process. But the want -of authority 
in a coroner to execute process, is no ground fora 
motion to quash the writ. It is matter for a plea 
abatement ; and to such a plea, it would be a good 
replication that the sheriff was a party to the suit, 


ay- e ° . » +, & 
si,or interested in the subject of it. 


From a bill of exceptions, which is a part of the 
record, it appears, that the fiere facias, which was 
in the hands of the plaintiff in error, as sheriff, had 
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been transferred by the plaintiff in it, to C. R. Clif- 


ton. Who wrote to the sheriff that ee had agreed 


with the defendant in the execution, to suspend it, 
upon condition that the defendant would execute a 
deedof trust, which had been prepared; and directed 
the sheriff, if the deed should be signed, proved, and 
recorded, to return the execution, “held up by order 

{C. R. Clifton,’ to whom the judgment had been 
transferred, — the costs, the amount of which 
he was compelled to make. 

After the an riff received the instructions from 
Clifton, and the deed of trust had been executed, 
proved and recorded, he levied the writ of execu- 
tion, and sold property of the defendant in error, for 
the sum of nine hundred and ninety dollars and 
twenty cents, which was nine hundred and eight dol- 
lars and twenty cents more than the amount of the 
costs. 

Upon the trial of the cause, no question was made 
as to the right of Clifton to give the order, or as to 
the knowledge of the sheriff of the events in which 
he had been directed to make the costs only. He ask- 
ed the Court to instruct the jury, if they believed, 
from the evidence, he levied and sold the property in 
virtue of the fiert facias, that his collecting more 
than the costs did not make him liable to the action 
of trespass. ‘The Court refused to give the instruc- 
tion, and the refusal has been assigned for error. 

Against the _ to the action of trespass in this 
case, several cases have been cited, in which it was 
adjudged, that maasian does not lie for taking an ex- 
cessive distress. For an excessive distress, there 
Was no remedy at common law; one was given 
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*52Hen. 3 clu , : —— ° ee . 
‘Bla com OY the statute of Marlbridge’—aad it was a special 


3d bk 12— action on the statute.t But if there were no right 
2 Strange, ¥ 


851. to distrain, an action of trespass lies at common 
t6BacAbr. | rt 
559; 1Chit. 4AW. 
oe Because, for an excessive distress, which was no 


injury at the common law, an action on the case on 
the statute of Marlbridge is necessary in England, 
it does not follow that for an act, that is an injury 
at the common law, the same remedy is proper. 
The sheriff in this case does not rely for his justi- 
fication on the ground that no chattel nearer the 
value of the costs could be found, than one which 
sold for the sum he collected. If he could not have 
found chattels of sufficient value, without seizing 
one, the additional value of which was more than 
enough to satisfy the costs, he would have had a right 
to levy on it, and to retain the excess of the pro 
ceeds of the sale over the amount of the costs, until 


the defendant in the execution should demand it of 


pevine’*him | 


But the property on which he levied, consisted of 
many chattels of different values, and a sale of a 
few of them would have made the amount of the 
costs. 

It has been decided, that trespass lies in favor of a 
defendant in an execution, againsta sheriff, who with 
a fiert facias for forty shillings, took and sold five 
oxen, each of the value of five pounds. For one, 
who has been detained by a sheriff in custody, ot 
a capias ad satisfaciendum, after he tendered to the 

_. sheriff the debt anfl costs, or shewed him a supersedeas 
§20Viner’s 


Abr.458—of the judgment, trespass is the proper remedy.§ 


it. Pl. 
Fl. In the case, that has been referred to, in which 
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the sheriff took five distinct chattels, each of greater 
yalue than the sum he was required ‘to make, he 
abused the process of the Court, and his act in tak- 
ing four of them was illegal, and an immediate inju- 
ry to the property of the defendant in the execution. 
In the other case, his conduct in the first instance 
was lawful; but he committed anact of trespass not 
warranted by the process, when he detained the de- 
fndants in prison, after they shewed a right to be 
discharged. 

The owner of an execution has a right to con- 
trol it, to the extent, at least, of his interest in it. 
In this case, the defendant in error gave a good 
consideration for the stay of the execution against 
him, and after the sheriff received the direction of 
Clifton, and knew that the deed of trust had been 
executed, proved and recorded, the act of taking 
more chattels, than such as would be sufficient to 
satisfy the costs, vas so far as it related to the addi- 
tional chattels, as illegal and immediately injurious 
to the property of Beeson, as if no execution had 
issued against him. 

We think the Court did not err in refusing to give 
the instruction. 


Let the judgment be affirmed. 
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M’GEHEE VS HILL. 


As to what accidents excuse the performance of a con- 
tract. 


As to averments in a declaration, and proof upon de 
pendent agreements. 
Touching the construction of dependent agreemenis. 


1. In an action for the non-delivery of corn and fodder, upon an 
agreement to deliver, unavoidable accidents only excepted—it 
is no excuse, that the vendor did not, in conséquence of un 
usual drouth during the cropping season, raise sufficient to 
supply the quantity agreed to be delivered. 

2. Where, upon an entire contract to deliver corn and fodder, 
the vendor delivers part thereof, the vendee is not bound to 
receive such part, where there is an understanding, that the 
vendor will not deliver the balance. 

3. Whether the vendee has a right, from the circumstances, to 
understand that the vendor will not deliver the whole, under 
his contract, is, in such case, a fact, proper for the determine- 
tion of the jury. 

4. In order to discharge a defendant from liability for a nonde- 
livery under such contract, on the grovnd that the plaintif 
refused to receive a part of the goods agreed to be delivered, 
the jury should be satisfied that the defendant. intended to 
comply fully with the agreement to deliver the whole. 

5. In an action forthe non-delivery of goods, under an agret 
ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery---the vendee, in his declaration, must 
aver, and on the trial, prove, a readiness to pay on his pat, 
whether the vendor be ready at the place to deliver, or not. 

6. That acredit which a vendee might obtain by the delivery 
of the goods, in such case, together with his other meabs, 
would enable him to raise the money to pay for them is not 
sufficient for a jury to consider as proof of a readiness, on the 
part of the vendee, to comply with his part of the contract. 
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In error to the Circuit Court of Montgomery. 

This was an action of trespass on the case, by 
Hill, upon the following agreement, viz: 

“Alabama, Montgomery. Articles of agreement, 
entered into between William W. Hill, of the one 
part, and Abner M’Gehee, of the other part, witness- 
eth, that said M’Gehee doth hereby obligate himself 











todeliver said Hill, at his stables, in the town of 
Montgomery, five thousand bushels of good mer- 
chantable corn, and fifty thousand weight of good 
fdder, as early next fall as the: same will be dry 
enough to house—unavoidable accidents only ex- 
cepted. Said Hill doth hereby obligate himself to 
pay said M’Gehee, on the delivery of said corn, fifty 
cents per bushel, and one dollar and twenty-five 
cents per hundred for said fodder. 

“Witness, our hands and seals, this 27th day of 
January, 1833. 

“ Abner M’Gehee, Wm. W. Hill.” 

Upon this agreement, the plaintiff declared— 

“For that, whereas the said defendant, at Montgo- 
mery, to wit, in the county aforesaid, on the twenty- 
seventh day of January, eighteen hundred and thir- 
ty-three, in consideration that the said plaintiff, at 
the special instance and request of the said defen- 
dant, would purchase of him, the said defendant, five 
thousand bushels of good merchantable corn, and 
fifty thousand weight of good fodder—he, the said 
defendant, then and there undertook, and faithfully 
promised to deliver to him, the said plaintiff, five 
thousand bushels of good merchantable corn, and 
fifty thousand weight of good fodder, as early in the 
autumn then next ensuing, as corn and fodder would 
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be dry enough to house—unavordable accidents only 
excepted—at the stable of the said plaintiff in the 
town of Montgomery—he, the said plaintiff, on such 
delivery, paying at the rate of fifty cents per bushel 
for corn, and one dollar and twenty-five cents per 
hundred weight, for fodder. And, the plaintiff, in 
fact, saith, that although he has been ready and wil. 
ling to receive said corn and fodder during the 
whole autumn, and was then and there ready ané 
willing to pay for the same, according to the said 
terms; yet, although no accident has prevented such 
delivery, on the part of the defendant to deliver the 
same, he has hitherto wholly neglected and refused. 

“ And, whereas, also, the said defendant, in consi- 
deration that the said plaintiff, at his special instance 
and request, at Montgomery, to wit, in the county 
aforesaid, on the twenty-seventh day of January, A 
D. eigteen hundred and thirty-three, would bargain 
for five thousand bushels of good merchantable com, 
and fifty thousand weight of good fodder, to be de 
livered at the stables of the plaintiff, in the townol 
Montgomery, as early: in the fall of the year then 
next present, as the same would be dry enough to 
house, by the said defendant, to be paid for on deli 
very at the said stables, at the rate of fifty cents 
per bushel, for said corn, and one dollar and twenty 
five cents per hundred weight for said fodder—une 
voidable accidents only excepted—he, the said de 
fendant then and there agreed to sell the same t 
the said plaintiff. And, the said plaintiff says, that 
although he was ready and willing, during all of the 
said fall, to receive at his stables, the said corn ant 
the said fodder, and, on such delivery, to pay for the 
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same to the defendant, according to the terms afore- 
sid; and although no accident has intervened, to 
prevent such delivery,” nevertheless, the said defen- 
dant had refused, &c. 

Tie common conclusion with a like count, con- 
taining an averment, that plaintiff, at his said stables 
in the town of Montgomery, was ready and nilling to 
receiv? the said corn and the said fodder, and then 
and there able, ready, und willing to have paid the said 
price, for the same, &c. 

Plea, non-assumpsit and issue; and verdict for the 
plaintiff; and bill of exceptions and writ of error. 

On the trial, the plaintiff introduced the agree- 
ment in evidence; and as the bill of exceptions 
styled it, “other proof to establish his right of re- 
covery.” 

The defendant introduced testimony to shew, that 
by an unusual drouth, which happened during the 
cropping season, his crop fell short; and that he did 
not raise corn and fodder sufficient to supply his 
plantation, and to fi/ said contract. He also proved 
that he carried one load of fodder and tendered it to 
the plaintiff, at the same time remarking tohim, that 
he had made a bad crop, and had not raised corn and 
fodder enough to jill the contract; that he would, 
however, comply as far as he could, and desired the 
plaintiff! to build or prepare cribs to receive it: that 
he wished to haul it, while the roads were in good 
order. 

It was also in proof, that defendant did not say 
that he would not deliver the whole of the corn and 
fodder; but that Hill said, “if he could not get 
the whole, he did not want any.” But no testimony 
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was adduced that the plaintiff had prepared a place § mea 
to receive the corn and fodder ; or that plaintiff ever § and 
notified defendant of his readiness to receive it, or J was 


comply with his part of the contract. A 
Upon this state of the evidence, the defendant re- 
quested the presiding judge to charge the jury, that 1 
if they believed from the testimony, that the under- G 
standing of the parties was, that the term wnavoida- 
ble accidents, as used in said contract, was meant to H 
embrace a failure to. make a crop, by reason of se § pres 
vere drouths ; or in case the crop had been consum- § tion 
ed accidentally in the field, by fire,—then if such was B 
the intention, and such the fact, in that case the de § deli 
fendant was excused. 500 
This the judge refused, and instructed the jury, § earl 
that no sensible meaning could be applied to the said J hou 
terms, as used in said instrument; and such accidents J plai 
would not excuse the defendant, if they had occur- to p 
red: or any other, than the acts of God, or of the for | 
enemies of the country. L 


The Court further charged, that the contract in § cor 
this case was indivisible ; and that the plaintiff was J of 





not bouud to.receive any part of the corn and fodder, J dro 
unless the whole was delivered ; and further, thathe J shou 
was not bound to pay for any, until the whole was § owr 
delivered: that the plaintiff was not bound to prove § plai 
that he had cribs suitable for the reception of the V 
corn and fodder. exc: 


There being some contrariety of proof as to the J the 
plaintiff's solvency —the Court also charged, that if | cor 
the jury, from the testimony, believed that the plain: J and 
tiff, from the credit that the corn and fodder, when | the 
delivered, would have given him, and from his other J} be 
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means and resources, could have raised the money, 
and would have been prepared to pay,—then that 
was sufficient evidence of readiness on his part. 

All which was excepted to. 


Thorington, for plaintiff in error. 
Gordon and Goldthwaithe, contra. 


HITCHCOCK, C. J—Several of the ‘questions 
presented by this record, depend upon the construc- 
tio of the articles of agreement sued upon. 

By them, the defendant below bound himself “ to 
deliver to the plaintiff, at his stable, in Montgomery, 
5000 bushels of corn, and 50,000 lbs. of fodder, as 
early next fall as the same will be dry enough to 
house, wnavordable accidents only excepted, and the 
plaintiff bound himself, on the delivery of said corn, 
to pay 50 cents per bushel, and $1 25 per hundred 
for fodder.” 

1. One of the defences, for the non-delivery of the 
corm and fodder, and which brings up the question 
of construction, was, that owing to an unusual 
drought during the cropping season, his crop fell 
short, so that he did not raise sufficient to supply his 
own plantation, and to fill his contract with the 
plaintiff. 

We think this defence not within the terms of the 
exception. ‘There is no allusion in the contract to 
the source whence the defendant was to derive his 
corn and fodder, It was tobe delivered at all events, 
and the “unavoidable accidents,” can only relate to 
the time when it should be delivered, which was to 
be as early in thc fall as the corn and fodder were 
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dry enough to house. This must be the extent of the 
the exception, or it must be rejected, as repugnant § and 
to the contract. T 
2. On the second point, we are of the opinion that J dese 
the contract was entire, and the plaintiff was not J tion 
bound to receive a part and not the whole, and if that 
the plaintiff had a right to understand, when the deliv 
fodder was tendered, from what the defendant then of th 
said, that he did not intend to comply with the con § mon 
tract fully, he was not bound to receive any part. suffi 


'This was a fact, proper to be left to a jury, and in Tl 
order to discharge the defendant, the jury should J case 
be satisfied that the defendant did intend to comply Tl 
fully with the contract. Near 
There was, therefore, no error in the two first in J fact 
structions given by the Court. we 
3. But in the third instruction there was error. was ¢ 
It is a well settled rule of Jaw, that when a cou J ab 


tract is dependent, as where one agrees to sell and crop 


deliver, and the other agrees to pay on delivery, in other 
an action for non-delivery, it is necessary for the the a 
plaintiff to aver and prove a readiness to pay on his Le 

manc 


part, whether the other party was ready at the place 
ole: Eat, 10 deliver or not.” 'The seller ought not to be com 
202 pelled to part with his property, without receiving 
the consideration, nor the purchaser to part with bis 
money, without an equivalent in return. Hence, 0 
such cases, if either vendor or vendee, wish to comr 
pel the other to fulfil his contract, he must make his 
part of the agreement precedent, and cannot proceed 
against the other, without an actual performance al 
the agreement, on his part, ora readiness and abilitf; 
and an averment to that effect, is always made il 














JUNE TERM, 1836. 177 


M’GEHEE Us HILL. 














i id 

the declaration containing dependent undertakings, 

and that averment must be supported by proof* 
That the contract now before the Court, is of this 


Ee oe oe 7T.RJ 
description, cannot admit of a doubt The instruc- jp. one 


tion of the Court, therefore, that if the jury believed, jenny” 
that the credit which the corn and fodder, when fspne 179: 
delivered, might give, together with the other means 2 ib. 207. 
of the plaintiff, would have enabled him to raise the 
money, Soas to have been prepared to pay, would be 
suficient evidencé of readiness, was erronious. 
This principle was recognized by this Court in the 
case of Anderson vs Garthet anaes 
There were peculiar circumstances in that case. 
Near three fourths of the crop, which had been con- 
tracted to be delivered, was paid for before the crop 
was ready: the time when the crop would be ready, 
was exclusively within the knowledge of the defend- 
ant, and payment didnot become due until the entire’ 
crop should be delivered. These circumstances, with 
others, mentioned by the Court, relieved Garthe from 
the application of the above principles in that case. 
Let the judgment be reversed, and the cause re: 
manded., 


* 1 Peters, 
465 
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RICKS VS HALL. 


Touching appeals or writs of error from the Commis. 
stoners Court. 


1. No appeal or writ of error lies to the Circuit Court, froma 
decision of the Court of commissioners of revenue and roads, 
on the establishment-of a ferry. 


‘In this case an application was made by the 

plaintiff in error, to the judge of the County Cout 
of Lowndes county, and the commisioners of reve- 
nue and roads, for a license to establish a ferry— 
The application was resisted by Hall, but was even- 
tually granted by the order of the Court. 

Upon this order the clerk of the County Court is- 
sued a a writ of error, returnable to the Circuit 
Court of Lowndes county, in which Court, the judg- 
ment of the Commissioners Court was reversed, and 
the cause remanded. From this decision, the plain 
tiff in error brought the case into this Court, and as 
signed, as cause for reversal— 

First—That the Circuit Court had not jurisdiction 
of the case, in the manner in which the same was 
presented. 

Secondly—That a writ of error did not lie upon a 
decision of the Commissioners Court, to the Circuit 
Court. 

Thirdly—That there was no error in the decision 
of the Court, in establishing a ferry. 
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Thorington, for the plaintiff in error. 
Gordon & Goldthwaite, contra. 


HOPKINS, J—Upon the application of the 
plaintiff in error, to the Court of the Judge of the 
County Court of Lowndes county, and the Commis- 
sioners of the revenue and roads of that county, a li- 
cense was granted by the Court to him to establish 
a public ferry across the Alabama river, near Ver- 
non, in Autauga county. 

At the same term, the Court acted upon and re- 
jected the application of the defendant in error, for 
alicense to establish a ferry at the same place, 

The evidence on which the Court acted, was made 
apart of the record of the case by a bill of excep- 
tions, which was taken by Hall, who sued outa 
writ of error, returnable into the Circuit Court of 
Lowndes county, by which Court, the judgment 
which granted a license to Ricks was reversed and 
the cause remanded. 

The judgment of the Circuit Court has been 
brought for review into this Court by a writ of error, 
which was sued out by Ricks. 

One of the assignments of error, makes it neces- 
sary to inquire, whether the Circuit Court had juris- 
diction of the case. The jurisdiction which is ex- 
pressly conferred by the Constitution on the Circuit 
Courts, is original. Any appellate jurisdiction, ex- 
ercised by them, must be given by statute, and taken 
in the mode, which the statute conferring it, pre- 
scribes, 

The writ of error that was returned into the Cir- 
cuit Court was issued by the Clerk of the County 
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Court of Lowndes county. The Clerk is not autho- 
rised, by any statute, to issue such a writ, unless the 
judgment alleged to be erroneous, had been rendered 
by the County Court, or Orphans’ Court of the coun- 
ty. The judgment in this case, was given by neither 
of these Courts. The Court which gave the judg. 
ment was organized under a statute, which enacts, 
that any two of the four commissioners of revenue 
and roads, together with the Judge of the County 
Court, shail constitute a Court, to levy the County 
tax, to lay out and discontinue roads, and to exercise 
all the power in relation to roads, bridges, highways, 
ferries, and causeways, which before the passage of 
the act belonged to the Orphans’ or County Court. 
Should a judge of a County Court fail to meet the 
commissioners on the second day of a regular termof 
a Court, established by the act, the commissioners, 
or a majority of them, are authorized to exercise all 
the power of the Court.* 

The Court, therefore, which granted the license in 
this case, is separate and distinct from the County 
or Orphans’ Court of Lowndes county. A writ of 
error, to be issued by the Clerk, or an appeal, lies 
from any judgment of a County or Orphans’ Court, 
to the Circuit Court of the propcr county; but no 
legislative provision has been made for a Clerk to is 


_ sue one ona judgment of a Court composed of com 


t Tb. 246, § 


4; 2 Dall., 


401 — 2 


Cranch126 


missioners of revenue and roads, or of them, and 
a Judge of a County Court.t 
We think the Circuit Court erred in taking juris 


2Wheaton diction of the case. The writ of error returned into 


to. 6 ib. 


that Court, ought to have been dismissed. 
Let the judgment be reversed. 
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DUNCAN VS THE TOMBECKBEE BANK. 


As to motions against a debtor to the Bank—Certifi- 
cate that the debt is bona fide the property of the 
Bank. 

As to service of process upon late copartners. 


1. To sustain a judgment of the Tombeckbee Bank, rendered 
against a debtor on motion, the record must show, that the 
certificate of the president of the Bank, that the debt was 
the property thereof, was produced. 

2. Filing a declaration in such a case, will not so alter the 
nature of the proceeding, as to render the certificate unne- 
cessary. 

4. Service of process upon one co-partner of a firm, after a 
dissolution, will not authorise judgment against all the co- 
partners. 


This was a notice, issued by the president of the 
Tombeckee Bank, to Stephen Chandler, Joseph B. 
Earle, John Duncan and Edward R. Byrd, lately mer- 
chants in company, trading under the firm and style of 
Edward R. Byrd § Co.; and apprising them, that at 
the ensuing Spring term, eighteen hundred and twen- 
ty-seven of the Circuit Court of Washington county, 
the said Bank would move for judgment and award 
of execution against them, for the amount of a pro- 
missory note, made by the said parties. 

This notice was served on Chandler and Duncan; 
and at April term, eighteen bundred and thirty, the 
defendant, Earle, made himself a party, and the 
cause was, by consent, transferred to the Circuit 
Court of Mobile. At the Spring term of Mobile Cir- 
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cuit Court, eighteen hundred and thirty, the plain. 


tiffs filed a declaration in the cause, and upon the 
pleas of non-assumpsit, and payment, tender, and ae. 
cord and satisfaction, filed by Chandler and Duncan, 
verdict and judgment were liad against all the de. 
fendants—being rendered as to Karle and Byrd, up. 
on nil dicit. 

It was assigned upon writ of error in this Court— 

First—That the Court below erred in rendering 
judgment on verdict against the defendants, Chan. 
dler and Duncan, before the other defendants were 
disposed of. 

Secondly—That the Court erred in rendering 
judgment against defendants, Earle and Byrd, who 
were never before the Court. 

Thirdly---That the Court erred, in rendering judg- 
ment against the defendants, Byrd and Earle, with- 
out its being shown that the pre-requisites required 
by the statute, had been complied with; because 
the defendants, if in Court at all, were so, only under 
the notice. 


Gordon 5, Goldthwatte, for plaintiff in error. 
Stewart § Thornton, contra. 


COLLIER, J.—The defendants in error, issued 4 
notice, under the seal of the corporation, directed to 
Stephen Chandler and Joseph B. Earle, John Dur 
can and Edward R. Byrd, “lately merchants in com 
pany, under the firm and style of Edward R. Byrd 
& Co.,” informing them, that at the term of the Cit 
cuit Court of Washington, next thereafter to be hold- 
en, the Bank, by its attorney, would move for judgment 
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and award of execution, on their promissory note, 
payable to the defendants in error, &c. The notice 
was executed on Chandler and Duncan alone, and 
being continued until the spring term of eighteen 
hundred and thirty, Earle came in and made himself 
aparty, and by consent of himself, Chandler and 
Duncan, and the defendants in error, the cause was 
transferred to the Circuit Court of Mobile for trial. 
After which, the defendants in error, filed a declara- 
tion, and an issue was made up, Chandler and Dun- 
can alone pleading—a verdict was found against 
them, and judgment by ze/ diczt, was rendered against 
Byrd and Earle. 

It is insisted, that the judgment is erroneous— 

First—Because it does not legally appear, that the 
defendants in error were the proprietors of the note 
sued on. 

Second—Because a judgment was rendered against 
Byrd, on whom process was never served, and who 
never made himself a party. 

First—In Logwood, et al. vs The President, &c. of 
the Huntsville Bank*—it was determined, that to sus-*Ala.R,23. 
taina judgment recovered by the Bank on motion, 
the record must show the certificate of the President, 
as required by the charter. The requisition of the 
charter of the Tombeckbee Bank, we find to be in all 
respects, similar to that of the Huntsville Bank, and 
the record furnishes no intimation that the certifi- 
cate of the President of the Bank, shewing the de- 
fendants in error to have been the proprietors of the 
Promissory notes, was produced in the Circuit Court. 
But to relieve the case from the influence of this ob- 
jection, it is insisted that here the proceeding was not 
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by motion only; that a declaration was filed and J of C 
pleadings made up, as in ordinary cases. ‘The case opini 
must have come into Court by motion, founded on § jn th 
the notice. ‘lhe declaration must be considered an § gilts 
act of supurerogation, and it was as regular to have Th 
pleaded to the notice as the declaration, the former § tion | 
subserving the purpose of the latter, and the writ ing, 7 
ue" also.—Lyon vs The Bank of Alabama.* end. 

Second—The second point brings up the question, & cess, 
whether the service of process on one partner ina & of th 
late firm, is equivalent in Jaw to service on all the Th 
members of the concern. ‘Theaflirmative of thisin J cause 
quiry is attempted to be sustained, by reference toa 
statute of this State, which is in these words— HI 
“When a writ shall be issued against all the part 
ners of any firm, service of the same on any one of 
them, shall be deemed equivalent to a service on all; 
and the plaintiff may file his declaration, and pro- 
ceed to judgment as if the said writ had been serv: 
ed on each defendant.” The language of this provi- 
sion clearly confines it to continuing partnerships— 
The words “partners” and “firm,” unless preceded or 
followed by. some expression indicating a different 
meaning, ex vt termint, imply a present continuing 
connection, and do not relate to one, which is past 
and dissolved. 

Such is the natural interpretation of the language 
of the statute, and though it be remedial in its cha- 
racter, yet, as in its consequences, it may often al- 
fect injuriously, those who are not served with pro 
cess, it cannot be extended by construction, beyond 
the literal import of its terms. 

So much of the opinion of this Court in the case 
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of Click & Morgan vs Clich*—as is opposed to this *A! 8-79 
opinion, is overruled. ‘The conclusion of the Court 

in that case, with all deference, we can not think, re- 

sults from the reasoning employed. 

The notice and declaration describe the connec- 
tion between Duncan and Byrd, as one /ately exist- 
ing, Which obviously implies that it was then at an 
end. Byrd, then, never having been served with pro- 
cess, or appeared, was not amenable to the judgment 
of the Circuit Court. 

The judgment is, therefore, reversed, and the 
cause remanded. 


HITCHCOCK, C. J—Not sitting. 
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COVY VS THE STATE. 


Touching indictments under the gaming acts. 
As to indictments against defendants jointly, unde 
these acts. 


1, An indictment may be sustained under the act of 1826, (pro- 
hibiting gaming on one’s premises,) which charges the person 
with permitting gaming to be exhibited in his house. 

2. An indictment against one, for permitting gaming to be car- 
ried on in his house, which states the offence to have been 
committed at in the county of T. (describing the 
county,) is asufficiently certain description of the place 
where the offence is committed, to sustain the indictment. 

3. Indictments for misdemeanors may well charge in several 
counts, different offences,—the judgment upon each of which 
being the same. 

4. For the offence of keeping a gaming house, under our ste 
tutes, two or more persons may be indicted jolly, and one 
be convicted, and the others acquitted. 

5. It is not available in error upon a judgment rendered agains 
one for keeping a gaming house, that the jury assessed in 
their verdict a less fine than is prescribed by the act. 








John C.Cabiness and Ransom Covy, were it 
dicted in the Circuit Court of Tuskaloosa county, 
for keeping a gaming house. 'The indictment cor 
sisted of several counts, charging— 

First—That the said Cabiness and Covy, on the 
nineteenth day of September, A. D., eighteen hur 
dred and thirty-five, at in the county afore: 
said, (Tuskaloosa,) then and there knowingly did 
permit and suffer, a Faro Bank for gaming, to 
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carried on and exhibited, in a house, then and there 
occupied by the said Cabiness and Covy, &c. 

Second—That the said Cabiness and Covy, on the 
sid nineteenth day of September, in the aforesaid 
year, at in the county aforesaid, did then 
and there knowingly permit and suffer to be carried 
on and exhibited in their house, a Faro Bank, kept 
for gaming, &c. 

Third—That the said Cabiness and Covy, on the 
aid nineteenth day of September, in the year afore- 
sid, at in the county aforesaid, did then 
and there knowingly permit and suffer a Roulette 
table kept for gaming, to be carried on and exhibit- 
ed,ina building then and there occupied by the said 
Cabiness and Covy, &c. 

The cause under this indictment coming on for 
trial, the said Cabiness and Covy filed a demurrer 
thereto, which was overruled. Thedefendants then 
moved the Court for permission to plead separately, 
which was allowed. ‘They then moved for leave to 
sever in their defence, which the Court refusing to 
allow, the defendants plead not guilty, and verdict 
was rendered acquitting Cabiness, and on the first 
and second counts finding Covy guilty; and thereon 
assessing a fine against him of one hundred dollars. 

Afterwards the defendant, Covy, moved the Court 
in arrest of judgment, which being overruled, that, 
as well as the judgment of the Court upon the de- 
murrer, were reserved for the decision of the Court 
here, 














Ellis and Peck, for the plaintiff in error. 
Attorney General, contra. 
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HITCHCOCK, C. J.—This was an indictment in 
the Circuit Court of Tuskaloosa county, against Co. 
vy and Cabiness, under the gaming acts. 

There are three counts in the indictment. The 
first charges them with “knowingly permitting and 
suffering a Faro Bank for gaming, to be carried on 
and exhibited in a house occupied by them.” 

The second count charges them with “ knowingly 
permitting and suffering to be carried on and exhi 
bited in their house, a Faro Bank for gaming.” 

The third count charges them with “ knowingly 
permitting and suflering a Roulette Table, kept for 
gaming, to be carried on and exhibited in a building 
occupied by them.” 

They are charged in all three counts jointly, and 
the offence is laid, “at in the county of 
Tuskaloosa.” 

There wasa general demurrer to this indictment, 
which was overruled, and the point reserved for the 
consideration of this Court. 

The defendants then pleaded separately, and ask 
ed leave to sever in their defence, which was refus 
ed. They were then tried, and Cabiness was found 
not guilty; Covy was found guilty on the two first 
counts, and not guilty on the third, and a fine of one 
hundred dollars was assessed by the jury. 

The defendant then moved an arrest of judgment, 
which was overruled, and the point reserved for the 
consideration of this Court, as novel and diflicult. 

The defendant has made the following points 
upon the questions referred to this Court— 

1. That the act of eighteen hundred and twelve, 
under which this indictment was framed, was re 
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pealed by the act of eighteen hundred and twenty- 
six, on the same subject. 

2. That the indictment is uncertain in not stating 
the place where the house, in which the offence is 
charged to have been committed, is situated. 

3. That the indictment is double, the third count 
charging a separate and distinct offence from the first 
and second , and 

4. That the defendants should have been charged 
separately, as well as jointly. 

1. There can be no doubt, that notwithstanding 
the act which establishes the Digest of the statute 
laws, made by Mr. Aikin, if there are laws in that 
book, which come in conflict with each other, the lat- 
ter law must repeal the former. The rules of con- 
struction in this particular, must apply; and if it be 
true, that the act of eighteen hundred and twelve is 
repealed by the act of eighteen hundred andtwenty- 
six, and this indictment is founded upon the act of 
eighteen hundred and twelve, the demurrer should 
have been sustained. 

By the act of eighteen hundred and twelve, the 
offences described in this indictment are prohibited 
from being carried on in any “house, out house, or 
other building,” of any person, or persons. By the 
act of eighteen hundred and twenty-six, the same of- 
fences are prohibited from being carried on, “on the 
premises” of any person, or persons. The penalty 
under the act of eighteen hundred and twelve, is to 
be not less than one hundred dollars, nor over two 
thousand dollars, and standing in the pillory one hour 
on three successive days. In the latter, it is to be 
not less than five hundred dollars, nor more than two 
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thousand dollars, and imprisonment not less than § chi 
two, nor more than twelve months. Co 
It is evident, from this state of the case, that if the act 
indictment can be sustained under the act of eighteen up 
hundred and twenty-six, the question of the conflict no 
of these two acts, does not arise. In the latter act, leg 
the word premises is used, instead of the words, ag 
house, out house, or other building—a word more be 
comprehensive in its meaning, and which includes all sol 
the other words; for there can be no doubt thata ille 
man’s premises may include his house. the 
The difference in the penalty can have no bearing 
upon the question arising upon the demurrer. The ar 
inquiry then properly arises, under the second point He 
raised, whether the allegation, that the offence was S¢s 
committed in the county of Tuskaloosa, “in the of 
house occupied by the defendants,” as in the first and Fe 
third counts, or “in their house,” as in the second tor 
count, is a sufficient Geneription of the premises, un- tle 
der the statute. wi 
*1T.R.754 In the case of J. Anson vs Siewart*—Mr. Justice Wi 
Buller remarked, that in the indictments for keep- de 
ing a bawdy house, the “indictment must state the tu 
place where the house is situate, and the time;” “ for sta 
the offence is the keeping of the house.” Under the ris 
authority of this decision, it is contended that this in- for 
dictment is insufficient; that the place, where the tio 
house was situated, should have been designated with sta 
a greater degree of certainty, so that the defendant : 
might know how to prepare for his defence; and also co 
to enable him to plead the record of a former reco- ha 
very or acquittal, as the case might be. ™ 


The case above cited, wasan action for a libel, in do 

















JUNE TERM, 1836. 





—_—— 


COVY US THE STATE. 





——— 


charging the plaintiff with being a swindler. The 
Court decided, that a plea of justification to such an 
action, must state the particular instances of fraud, 
upon which the charge was made; and that it was 
not sufficient to state that the plaintiff “had been il- 
legally, fraudulently, anddishonestly concerned with 
agang Of swindlers and common informers, and had 
been guilty of deceiving and defrauding divers per- 
sons, with whom he had dealings, &c.;” and in the 
illustration of this position, the judge made use of 
the expressions above quoted. 

It is admitted, that every material fact, which is 
anecessary ingredient in the offence, must be stated. 
Hence the place is material ; it must be on the premr- 
ses, which in this instance, is stated to be the house 
of the defendants, within the county of Tuscaloosa. 
Formerly, it was necessary in England, to name the 
town, hamlet, parish, or hundred, or the manor, cas- 
tle, forest, or other known place, where the offence 
was committed, besides the county. . This strictness 
was required, because the jury came from the place 
described. But in England, since the jury are re- 
turned from the body of the county, it is sufficient to 
state only the county in the venzre, to which the ju- 
risdiction of the Court extends ;* and in indictments 
for offences created by statute, if any ingredient men- 
tioned in the statute, be stated in the words of the 
statute, the indictment will be good. 

In this State, the jury comes from the body of the 
county, and we have no subdivisions into parishes, 
hamlets, &c.; and though in some of our counties 
we have incorporated towns and cities, yet our juries 
do not come from them, and the jurisdiction of the 
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Circuit Court is not confined to them; they forma part 
of, and are properly included in the general designa- 
tion of the county, in which they are situated, and 
this must be the sense, in which the expressions used 
by Mr. Justice Buller were understood by him. 

The place, therefore, where the house is situated is 
sufliciently described, and would be sufficient to ena- 
ble the party to avail himself of the record, in plead- 
ing a former acquittal, or conviction—a_ plea which 
often requires parol proof to make out a case of 
identity. 

3. As to the third point, that the indictment is 
double, the third count charging a distinct offence, 
from that in the first and second, it is sufficient to re- 
mark, that the authority relied upon by the counsel 
for the defendant,” only goes to show, that two or 
more offences cannot be charged in any one count. 
The books are full of authority to show, that indict- 
ments for misdemeanors may contain several counts 
for different offences, provided the judgment upon 
each is the same.t 

-4. As tothe fourth point, that the defendants should 
have been charged separaliter, as well as jointly, it is 
only necessary to remark, that this is proper only 
where a number of persons are included in the same 
indictment, for keeping different disorderly houses. 
This is the law, as stated in the authority referred to 





Bees in the defendant’s brieff But when the offence 


crimes, 
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8 ast. 46. wholly arises from the same joint act, which is in it- 


self criminal, as keeping a gaming house, although 
the offence of several can not but be several, be 
cause one man’s offence cannot be another's; yet the 
defendants may be indicted jointly and severally, of 
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joiatly only, for it sufficiently appears that all are 
joined in such act—each must be guilty, and there- 
fore some may be convicted, and some acquitted.* — ; 3 Bacom 

We are, therefore, of the opinion, that there was 
no error in overruling the demurrer. 

It is well settled, that that which is not good on 
demurrer, is not good in arrest of judgment. What- 
ever is fatal to the demurrer is, therefore, fatal to the 
motion in arrest of judgment. ‘The only objection 
that can be assigned for error on the latter motion is, 
that the fine assessed by the Jurv was less than the 
hw of cizhteen hundred and twenty-six authorised, 
To this it may be replied, that the defendants can 
not complain if the fine is less than what the law 
considers their just deserts; no one can allege an 
error in his own favor. 

The judzment must, therefore, be affirmed. 


COLLIER, J.—Not sitting. 
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As to sect. fa. against bail. 


1. It is not essential, ina proceeding by scire facias against 
bail, to set out the aflidavit, or order for bail. 


This was a proceeding by sczre facias, issued in 
the name of James Leonard against Jchn S. Glid- 
den; and was founded upon a bail bend, executed 
by the said Glidden, as the bail of one Waiker. 

The scire fuctas was ia the following terms, to 
wit— 

“The State of pba Mobile County—to the 
Sheriff of said County, Greeting—WLereas, hereto 
fore, to wit, on the twe ued day of October, 
in the vear of our Lor’, e ghteen hundred and thir 
ty-two, a writ of capras ad respondendum, issued 
from the Circuit Court of Mobile county, in favor of 
James Leonard, returnable to the fourth Monday af 
ay in October, cigh’een hundred 
nas G. Walker, ina plea 


ter the fourth Mon: 
and thirty-two, against "Pho 
of trespass on the case; upon which said writ was 
an endorsement, requiring the sheriff of Mobile cour 
ty to hold the defendant to bail, in the sum of five 
hundred and ninety dollars and sixty-six cents, ae 
cording to the statute in made case made and provid- 
ed ;—which stid writ was, on the twenty-fourth day 
of October, eizhtecn poarnr and thirty-two, de 
livered to Joseph Bates, jr, the sherifi of said coul- 
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ty, tobe executed and returned: and — the 


{ day of October, 


suid sherifi did, on the iweaty-sixti 
in the year eighteen hundred and iiss vo, by vir- 
tue of said writ, arrest the body of said Thomas G. 
Walker, and thereupon the said ‘Thomas G. Walker, 
tugether with Jolu Ss. Gli iden, and David Abbott, 
who has since departed this life, gave to the said 

7 

il 


sheriff a certain bond or - obit ‘ation, Commo! v called 


abail bond, in the penal sum of five hundred and 
pinety dollars and sixty-six cents, conditioned that 
the said ‘Toomas G. Walker, appear at the Circuit 
Court of Mobile county next thereafter, to be holden 
on the fourth Monday alter the fourth Monday in Oc- 
tober, ei gyiteen hundred and thirty-two, and answer 
to Jensen nisi in a plea of trespass on the case, 
and perform and abide by such order and ju dine 
asmizht be rendered in the premises,—and then and 
there delivered the said bond to the said sheriff who 
thereupon discharged the body of the said Thomas 
(i. Walker—upon said bail; which said writ, to- 


gether with said bail bond, the said sheriil after- 


wards returned to the clerk of the said Court at the 
return term thereof, with an assignment on the back 
of said bond to the ae | 1 plaintiff signed by the said 
sheriff, in pursuance of the statute ia such case made 
and provided. And whereas regen, to wit, at 
the term of the Circuit Court, held in and for the 
said county of Mobile, on the eleventh day of May, 
in the year of our Lord, eighteen hundredand thirty- 
three, by the consideration of the said Court, the said 
James Leonard recovered against the said Thomas 
G. Walker, the sum of three hundred and seventeen 
dollars damages, and also the sum of twenty dollars 
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and eighty-seven cents for his costs and charges by J not. 
him about his suit, in that behalf expended; where J) upo! 


of, the said Thomas G. Walker is convicted, as ap- by 
pears to usof record: andalthough judgment there F> Cou 
of be rendered, and our writ of execution there FP app! 
on issued, commonly called a writ of capras ad satis. F cuit 


faciendum, on the second day of October, cighteen F- ter 
hundred and thirty-three, directed to the sheriff of J cau 
Mobile county, which was duly delivered to Joseph J nr 
Bates, junior, sheriff of said county, to be executed Joh 
according to law,—yet the said Thomas G. Walker — sait 
has not abode the judgment aforesaid, but ever since J Cot 
the giving of the same, has avoided, so that he could hav 


not be found; and the aforesaid sheriff hath return — the 
ed upon the said writ into our said Court, on the nine l 
teenth day of November, eighteen hundred and thir J aga 
ty-three, when and where the said writ was made I 
returnable—that the defendant in said writ was not I 
found in his said county, to satisfy said execution; J, ciel 
and so returned said writ, in no part satisfied. And ‘ 
the said James Leonard says, the judgmentaforesaid | to! 
is still altogether unsatisfied, and remains in fill 
force, whereby the said bond and condition thereof ( 
have become forfeited, and of which said proceed- 
ings now remaining of record in this honorab!e Court, 
reference being thereto had, will more fully and at 
largeappear: wherefore, the said James Leonard has sta 
besought a remedy in this behalf. ~~ 
Now, to the end that justice be done, you are here- fici 
by commanded to make known unto Jobn S. Glid- 
den, who was bail and surety for the said Thomas ad 
G. Walker, and who still survives upon the original | the 
process, whereupon the judgment aforesaid was given, 
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not only for his appoarance to answer the plaintiff 


wr 


upon the process aforesaid—but that he should abide 
by and perform the judzment and order of said 


Court that should be given thereon.—that he be and 
appear before the honorable, the Judze of the Cir- 


a) 


cuit Court of Mobile county, on the first Monday af- 
ter the fourth Mouday in March, instant, to shew 
cause, if anv he has, wherefore the said James Leo- 
mid should not have jadsment against the said 
John S. Glidden, for bis damages and costs afore- 
suid, and further to do and receive what our said 
Court shall consider of him in the premises. And 
have you then and there this writ, with your doings 
thereon. Witness, &e. 

Upon this serre fucias, judgment was rendered 
against the defendant, Glidden, for want of a plea. 

It was here assigned tipon writ of error— 

First—That the said sere fuctas was not suffi- 
cient in law to authorise the judginent. 

Sevond—That it did not appear that an affidavit 
to hold to bail was made. 


Gordon and Goldihivaite, for plaintiff in error. 
Ellis and Peck, contra. 


PER CURIAM.—A sc7. fa. against bail need not 
state the aihdavit and order for holding to bail: the 
proceeding according to the English forms is all suf- 
ficient. 

All irregularities, as to taking bail, may be taken 
advantage of, on motion, at the return term. Whe: 
ther it can afterwards, is questionable. 

The judgment must be affirmed. 
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LEE VS CAMPBELL’S HEIRS 


As to special verdicts—how fur anenduble } y the Couit, 
As lo the entry of Judgment th reon. 


1. This Court will not aid a defective special verdict, by refer. 
ence to extrinsic facts 3s, which a; ppear Upon the reeord, 


2. A special verdict should disel se all material facts ipen which 
it is founded, and which may be essential to authorise the en- 
try of judzment thereon: and one not showiag intelligibly, 
the facts upon which the right of a plainticl, or of a defendant, 
to recover, is founded, eau not be aided by intendment, and 
thus become the subject of a judgment, 

In error to the Cireuit Court of Mentgemery. 

In this case, an action of trespass to tiry Lites was 
brought by the heirs of Archibald Camphel’, deceas 
ed, against the plaintiff in error, for the recovery of 
three lots of land, lying, situate and being in the 
town of Montgomery, and known as lots numbered 
18, 19 and 20. 

The pleas were, not gui/iy and lberum tenementum; 
and upon them a special verdict was rendered, ¢ 
the twenty-fourth day of November, eightcen a n- 
dred and thirty-four, in the following words, to wil— 

“We find that the defendant has failed to prove, 
to the satisfaction of the jury— 

Ist. That the administrator eave bond in compl 
ance with the requisition of the law. 

2dly. That he failed to prove the requisite notice 
and publication. 
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a scstidiiciadiineaentties ; 


3dly. That he failed to prove the requisite citation 
to the heirs. 
Athiv. "Bhat he failed to prove the appointment of 


1; ; . - ! ) } , 
mardians to tae niti 101 
g 
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commissioners for the sale of the lard. 

Gihly. ‘Phat he failed to prove that commissioners 
conveyed the title to the property in question; but, 
on the contrary, that it was conveyed by the admi- 
nistrator, 

“If in the opinion of the Court, such failures to- 
tally iavalidate, and imske void such conveyance— 
then we find for the plaintils, for lots number 18, 19 
and 20—otherwise, for lot number 18, only, and as- 
sss damages at one cent.” 

And thereupon, the same being seen and consider- 
ed by the Court, it was determined that the law ari- 
sinzon the facts found by the jury, was with the 
plaintiils —it was, therefore, further considered, that 
the plaintiff's recover of the defendant the said lots, 
muinber 18, 19 and 20, &e. 

Ona the second day after the entry of this verdict, 
the plainti.ts’ counsel moved the Court, that a min- 
ute of the evidence be made, and a transcript of 
all the evidence of title, produced by the plaintiffs, 
and the defendant, be taken; and that the said min- 
ule of the evidence of plaintiffs and defendant, and 
the transcript of the deeds and other evidences of 
ie record; and that the same 

portion of its proceedings, in 
order that the application of the finding of the jury 
andthe judzment 


of record, and be fully understood. Which motion 


title. form a part of { 


might be taken asa 
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was opposed by the defendant's counsel, and they re 
fused to join in making the minute aforesaid. But 
the Court granted the motion of the plaintiffs’ COun- 
sel, and ordered the minute of the evidence, and the 
transcript of the deeds and other evidence of title to 
be taken as a part of the record and proccedings in 
the case. And, aficr this motion was allowed, the 
plainiilis’ counsel appeared, and testified to the truth 
of the minute of evidence filed. 

To the allowanee of which motion, the defendant 
excepted, and took his writ of error. 

In addition to these facts, the reeord containeda 
voluminous entry of evidence, preduced upon the 
trial of the cause, and a bill of exceptions as to 
sundry opinions of the Court—none of which the 
report of the case renders it necessary to disclose. 


Thorington, for the plaintiff in error. 
Gordon, contra. 


COLLIER, J.—The defendants in error, brought 
an action of trespass in the Montgomery Circuit 
Court, to try titles, &c., to lots numbered eighteen, 
nineteen, and twenty, situate on the south side of 
Washington street, in the town of Montgomery. 

The cause was tried on issues formed on the pleas 
not guilty and liberum tenementum, and the jury re- 
turned a special verdict in these words—“ We find 
that the defendant has failed to prove to the satis 
faction of the jury— 

“First that the administrator gave bond in com 
pliance with the requisition of the law. 
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“Second—That he feiled to prove the requisite 
notice ar.d pudiication. 

‘Thiri—Tast he failed to prove the requisite ci- 
tation to the heirs. 

“Fourth—T hat he failed to prove the appoint- 
ment of guardians to tie minors. 

“ Rifth—hat he failed to prove the appointment 
of commissioners for the sale of the land. 

“ Sixth—That he failed to prove that commission- 
esconveyed the title to the property in question ; 
but on the contrary, that it was conveyed by the ad- 
ministrator. 

“Tf, in the opinion of the Court, such failures to- 
tally invalidate and make void such conveyance, 
then we find for the plaintiff, for lots number eigh- 
teen, nineteen, and twenty; otherwise, for lot num- 
ber eighteen only, and assess damages at one cent.” 

The record discovers, that two days after this ver- 
dict was returned and the jury discharged, the judge, 
fom hisown recollection of the evidence, the accu- 
rey of which was verified by the counsel for the 
defendants in error, on their motion, allowed the evi- 
dence in the cause to be entered on the proceedings 
of the Court, though objected to, by the counsel for 
the plaintiff in error. On the verdict, the Court 
tendered a judgment for the plaintifls below, to re- 
verse which this cause comes here. 

Several exceptions were taken on the trial to the 
structions of the judge to the jury, but as they 
have not been noticed in the argument, we will only 
enquire, whether the verdict is a sufficient warrant 
for the judgment. 

In referring the facts found by them to the Court. 

4P 26 
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for its judgment, the jury seem to have entirely ove. 
looked the evidence introduced by the plaintifls 
low; but their inquiries, so far as we are informe 
by thcir verdict, seems to have been directed, rathe 
to ascertain what failures there were in the proof 
the defence, than what facts were shewn favorabl 
to the right of recovery. ‘The failures of pr 
are so briefly stated, as not to enable us to determix 
how far they affected the material points in the de: 
fence. It has, however, been insisted, that for the 
purpose of learning what proof was offered by th 
plaintiff below, it is competent for this Court to lok 
into the proof, which was made part of the recordin 
the Circuit Court, and also to refer to the bill of e- 
ceptions, taken at the instance of the plaintiff ine. 
ror. 'To sustain this position, we have been refer 
to 2 Dun. Pr. 664, and 1 Salk. 47. These authorities 
certainly countenance the idea, that if a special ve 
dict is defective, it is amendable by the notes of cour 
sel or the judge, and even by affidavit of what wa 
proved on the trial. To determine a verdict tol 
amendable, supposes the Court to possess the powe, 
to employ the manual process necessary to effects 
literal amendment. To amend is, in effect, to refom, 
to do which, according to all correct reasoning, 
quires the same power as to make. 

We do not feel ourselves authorised to aid the ve 
dict by a reference to other facts, on the record- 
Were we to do so, the verdict, instead of being tht 
act of the jury, would be that of the Court. Sud 
an assumption, we would consider a palpable, if 0 
alarming invasion of the rights of the jury. 

In M’ Arthur vs Porter's lessee,* the special vt 
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dict referred. to a deed of conveyance, which was de- 
gribed, but not Bc out substantially, or literally. 
As deed was found in the record, but not being part 
of the verdict, the Court de ‘termined that they outa 
not say it was $ par i ts the finding of the jury, and 


+7 


tha at th ey Would not refer to it in aid of the verdict. 


So in - iis et al. vs Hallett, et al.*—it was held, that gt °*™* 


the C our t ern not intend any thing on a special ver- 
dit, which is not found by the jury. The principle 
of these cases is, that the verdict must be complete 
in itself, and can not be aided from any extrinsic 
source, 

In Seward vs Jacksont—it was held to be of the 4,’ 
esence of a special verdict, that the jury should 


t8 Cowen, 


| find the facts, and not the evidence of facts. Sucha 


conclusion seems necessarily to result from the con- 
sderation, that it is the peculiar province of the jury 
to pass upon the credibility of witnesses; to com- 
pare testimony, and to draw inferences from all they 
have seen or heard. 


“In Barnes, et al. vs. Williamst—it was decided, 5), 


that where the jury, in a special verdict, do not dis- 
tinetly find the essential facts, although there is suf- 
ficient evidence to establish them, the Court would 
not render a judgment upon such an imperfect spe- 
cal verdict. To the same point are—Hob. 262— 
l. Ca‘ne’s Rep. 60—1 Arch. Pr. 191—3. T. R. 198— 
l. Hen. & Munf. 236. 

It is competent for parties, by consent, in a GO: urt 
of original jurisdiction, to withdraw the decision, 
upon evidence, from the jury, and substitute in their 
stead, the judge, by making a ease agreed. And this 
isdone on demurrer to evidence. But where the 
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jury determine upoa the evidence, and return a sne- 
cial verdict, they must find ine factx, Uixt the judge 
may adjudge the law understandiagly. 

We are not to be understood as deciding, that the 
jury should disclose, in a special verdict, every fact, 
with the proof of which they are satisied. if they 
return facts, intelligently set forth, which shew no 
right to recover, or which shew a good cause of ae. 
tion, without any available defence, it would certain. 
ly be the duty of the Court to render 2 judgment 

But the verdict in this case, disclosing no facts to 
shew the right of the eee below to recover, or 
the insufficiency of the defence, and nothing being 
allowed io be intended in favor of either, the judg- 
ment mus: be reversed, and the cause remanded, that 
a venerie jacias de novo may be awarded. 
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As to orders for the payment of money, not authoris- 
ing an action. 


1. A mere request or authority in writing to an attorney, to pay 
money out of a particular fund, when collected, can not be 
made the foundation of an action against the drawer. 

2. Such an instrument is not’ embraced within the statute of 


1807,* authorising suit by an assignee. 


Charles Carleton, assignee of James K. 'T. Walk- 
er, declared in Montgomery Circuit Court, in tres- 
pass on the case, against Philemon Waters, upon a 
written instrument, in the following words, to wit— 

“Messrs Golthwaite & Campbell, 

“Pay to James K. 'T. Walker, two hundred 
and thirty-eight dollars and forty-eight cents, out of 
any money you may collect in the case in which 
Hiram Cheeseborough is plaintiff, and James Pritch- 
ard is defendant—and this shall be your receipt for 
the same. P. Waters.” 

“January 17, 1833.” 

The declaration averred an acceptance of this 
writing by the drawers—a failure of the acceptors 
to pay, and the insolvency of the said Pritchard, 
from whom the said fund was to be derived. And 
upon a demurrer to the declaration, judgment was 
given for the plaintiff. 





*Aikin’s Digest 328, 


sander Fa 








*Chitty on 
Bills, 42. 
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The defendant, upon writ of error, complained in 
this Court of the said judgment upon demurrer. 


Golthwaite § Campbell, for plaintiff in error. 


Dargan, contra. 


HITCHCOCK, C. J.—This was an action of as. 
sumpsit, founded upon an instrument in writing, of 
which the following is a copy— 

“ Messrs. Goldthwaite and Campbell . 

“Pay to J. K. 'T. Walker, two hundred and 
thirty-eight dollars and forty-eight cents, out of any 
monies you may collect in the case, in which Hiram 
Cheeseborough is plaintiff and James Pritchard is 
defendant, and this shall be your receipt for the 
same. 

“ (Signed) P. WATERS. 

“January 17, 1833.” 

The declaration avers the acceptance of the order, 
by Goldthwaite and Campbell, according to its 
terms; its transfer by delivery to the plaintiff; the 
return of nulla bona, against Pritchard, and notice to 
the defendant : to which there was a general dewur- 
rer, which was overruled, and judgment final for the 
plaintiff, the defendant having failed to plead over. 

The question is, whether this is such an instru- 
ment, as is the foundation of an action. It is evident 
that it is not a bill of exchange, which is an order 
for the payment of money absolutely. By the 
terms of this instrument, the payment is to depend 
upon a contingency, which may never happen. The 
sufficiency of the fund in this case, having failed, the 
order has become invalid.* - 
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In a case,*the Court held, that the bill being drawn 
on a particular fund, it would not make the drawer 
personally liable, and therefore, it is not a bill of ex- 
change within the custom of merchants; for it is es- 
sential to such a bill, that it depends upon the per- 
sonal responsibility of the parties whose names are 
on it. 

Neither is it such an instrument as comes within 
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the statute,t relating to the assignment of bonds, tA%-D328 


bills, &c., which authorised suits, as in cases of in- 
land bills of exchange. 

It is, at most, but an appointment, or authority, to 
the person, to whom it is addressed, to pay so much 
money out of a particular fund, which, if they refuse 
to do, no recourse can be had on the instrument it- 
self, against the drawer; but recourse must be had 
to the original debt, if any such existed, which in- 
duced the making of the appointment.t 

Let the judgment be reversed. 


t1Bibb 490 
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SADLER et ux, et al. vs nousTON & GILLESPIE. 


As to testimony by a husband tn favor of the wife. 
As to agreements by the nife to pay a note signed by 
her husband, out of her separate estate. 


1. The deposition of a husband, taken in a Chancery cause in 
which the wife is a party, is not competent as testimony, ei- 
ther for or against her. 

2. A note signed by husband and wife, under an admission by 
her, that it is given for their mutual debt, and accompanied 
by her written undertaking to discharge it, is a proper charge, 
in equity, upon her separate estate, as secured by ante nup- 
tual agreement. 

3. Such note, after repeated admissions of a liability, can not 
be defeated in the hands of an assignee, by allegations as to 
a failure of consideration. 

4. This Court has no authority to amend the decrees or judg- 
ments of inferior Courts, (they being such as should have been 
rendered,) by authorising their immediate execution. 


In error to a decree of the Circuit Court of Mor- 
gan, exercising Chancery jurisdiction. 

In this case, Houston & Gillespie, the assignees of 
Ann Rossell, filed their bill in Chancery, to compel 
the payment of a promissory note, bearing the singa- 
tures of Isaac and Mary Sadler—out of a separate 
estate, which Mary Sadler held, under marriage ar- 
ticles. 

The answer of the defendants admitted, that the 
note had been signed by Isaac Sadler, with his own 
and wife’s name, and that the consideration thereof 
was for the benefit of the wife. It, however, resist- 
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ed a recovery—alleged the marriage articles, and a 
failure of consideration: averred, that the note had 
been given fur land, which was to become a part of 
the trust estate ; and insisted on the allegation that 
the payee of the note had acted fraudulently. 

In the course of the trial, it was attempted to in- 
troduce the deposition of Isaac Sadler, as evidence 
in the cause, but which was rejected, by the Chan- 
cllor. Some other exception was taken to the in- 
troduction of witnesses, not material, in view of the 
cause as decided, to be noticed. 

The proof being ample, that the wife did approve 
the contract made by her husband, and under which 
the note was executed, the Chancellor rendered a 
decree in favor of the claim of the complainants, 
and ordered its satisfaction out of the trust property; 
appointing the clerk of the Circuit Court of Morgan 
county, a2 commissioner, to carry the decree into ef- 
fect. 

From this decree the defendants took a writ of er- 
ror. 


M Clung, for the plaintiffs in error. 
§. Parsons, contra. 


COLLIER, J—The defendants in error filed 
their bill in the Circuit Court of Morgan, against 
Sadler and wife, and Wallace, a trustee, (in an anti- 
nuptial agreement, made between the husband and 
wife,) praying that the separate estate of the wife 
might be subjected to the payment of a promissory 
ote, made and subscribed, with the names of the 

AP 27 
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husband and wife, payable to Ann Rossell, and by 
her assigned to the defendants in error. 

The agreement secures to the wife all estate, both 
real and personal, of which she was possessed, be- 
fore, or might become possessed after, coverture, and 
invests her with powers quite as extensive as are 
usually conferred by such agreements. 

On the hearing, the Circuit Court disregarded the 
deposition of the husband, whi. h had been taken at 
the instance of the plaintiffs in error, without any 
previous order for that purpose ; refused to reject 
the depositions of ‘Bestor, Fields, and Sapps, taken, 
at the instance of the defendants in error, and ren 
dered a decree in favor of the defendants in error, 
directing a sale of the separate estate of the wife, 
as asked by the bill. 

The rejection of Sadler’s deposition, the refusal to 
reject the depositions of Bester, Fields, and Sapps, 
and the rendition of the decree, are the only matters 
assigned for error. 

It is an universal rule, as applicable to civil causes, 
that the husband and wife can not give evidence far, 
or against each other. - Under the influence of this 
rule, without making an inquiry into the extent of 
his interest, the deposition of Isaac Sadler was pre 
perly disregarded by the Court. 

Without inquiring whether the depositions of Bes 
tor, Fields, and Sapps, should be excluded, so far a 
they speak of a written authority to the husband, to 
sign the name of the wife to the note: the admission 
by the wife, that the note was the note of her hus 
band and herself, and that it was to be paid from het 
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separate estate, is an adoption of the signaturemade 
by the husband for her, and is as effectual for all pur- 
poses, as if a previous authority had been given — 
That the wife thus adopted it, is satisfactorily shewn 
bythe depositions of Chapman, Peters, and Sapps, 
to say nothing of the circumstances of corrobora- 
tion furnished by other depositions in the cause. 

In regard to the correctness of the decree, the wife 
has expressly undertaken in writing, in conjunction 
with her husband, to pay the note in controversy. 
Upon a full review of the authorities in the case of 
Forest and wife vs Robinson, at this term,* we de- *Ante, 44. 
cided that such an engagement was a proper charge 
upon the separate estate. ‘The consideration of the 
note in question, was for the separate benefit of the 
wife, and redress might well have been sought in 
equity. 

The failure, or want of consideration, which the 
plaintiffs in error attempted to set up against the 
payment of the note, even if sustained by proof, 
could avail nothing. ‘The repeated admission of a 
liability, and expression of a determination to pay it, 
after the defendants in error became its assignees, 
prevent them from denying as against its present pro- 
prietors, the sufficiency of the consideration on which 
the note was made. 

Our attention has been called to the latter part of 
the decree, by the defendants’ counsel, with a view 
tohave it so corrected here, as to authorise its im- 
mediate execution—the time appointed for that pur- 
pose having expired. We have no right to cause 

amendments to be made in decrees and judgments of 
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an inferior Court, unless they are not such as “ should 
have been rendered,” but that must be leit to be done 
by the Court below. 

We are of opinion, that there is no error, and the 
decree is therefore affirmed. 


F. & E. PECK VS DINSMORE et al. 


As to parol testimony upon written agreements. 
As to proof upon a bill of lading. 


1. A bill of lading, not declared upon, is not evidence, in an 
action to recover for goods lost by a carrier, without proof of 
its execution. 

2. Where a bill of lading is produced, in an action, to recover 
for goods lost by a carrier, such production is an admission, 
that the undertaking of the carrier, is in writing—and parol 
proof that the goods carried were shipped by the shipper, as 
the agent of the plaintiff, is not admissible. 

3. In an action to recover for goods lost by a carrier, evidence, 
that the guods were shipped in the name of one, as the agent 
of the plaintiff—and were the property of the plaintiff—is not 
testimony glone of an undertaking to carry. 


This was an action of trespass on the case, for the 
recovery of damages, for the loss of cotton, underta- 
ken to be carried upon a steam-boat ; and was pro- 
secuted by the plaintiffs in error, against the defen- 
dants in Mobile Circuit Court. 

Upon the plea of not guilty, a verdict was render- 
ed for the defendants; and by bill of exceptions and 
writ of error, the cause was removed here. 
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It appeared from the bill of lading. that the cotton 


had beea shipped by and in the name of one Alex- 


ander Wemyss. ‘Vhe plaintiis produced the bill of 
lading and then offered to prove by the said We- 


myss, that he shipped the coiton as the agent of the 
plaintifis, and that the cotton was theirs ; and thereto 
offered the bill of lading in evidence. This testi- 
mony, the Court rejected. 

Ellis § Peck, for plaintifis in error. 
Stewart and Thornton, contra. 


HOPKINS, J. 
tions in this case, that the plaintiffs in error, produc- 
ed, at the trial of the cause, the bill of lading, which 
showed that the cotton had been shipped by, and in 
the name of one Weyinss. ‘The bill of exceptions 
states that they then proposed to prove by Weymss, 
that he shipped the cotton as their agent, and that 





{t appears, from the bill of excep- 


the cotton belonged to then; “and then offered the 
bill of lading in evidence, which testimony the Court 
overruled, and refused to allow to go to the jury. 

We understand, from the record, that the bill of 
lading was not read as evidence tothe jury, but that 
the Circuit Court rejected it, when the plaintiffs of- 
fered to read it as testimony. It was offered with- 
out any proof that it was executed by the authority 
of the owners of the steam boat, or of the hand-writ- 
ing of the person, whose name was signed to it as 
clerk. 

The declaration was not upon the bill of lading; 
it was not, therefore, without proof of its execution, 
competent evidence; but the production of the bill of 


213 


i 








214 




















CASES DETERMINED 





PECKS Vs DINSMORE et al. 





—_.., 


lading, was an admission by the plaintiffs, that the 
undertaking of theowners to carry the cotton to the 
city of Mobile, was in writing, and as they failed to 
prove the written contract, they had no right to prove 
a parol agreement, aot in writing, to transport the 
cotton. ‘The witness Weymss, was offered to prove, 
that they owned the cotton, and he shipped it as their 
agent, but not that the owners agreed to carry it. 
Such evidence alone, did not tend to prove, that the 
owners of the boat undertook to carry the cotton; 
and when the only testimony of an undertaking, on 
their part, was properly rejected, it was proper to 
reject, also, the evidence of the witness, because it 
was irrelevant. The facts, which the plaintiffs pro- 
posed to prove by the witness, that the cotton be- 
longed to them, and he shipped it as their agent, 
could not affect the owners of the boat, and evi- 
dence of them was, therefore, incompetent, after the 
only testimony, that was offered of an undertaking, 
on their part, to carry the cotton, had been rejected. 
Let the judgment be affirmed. 
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SIMPSON VS WILEY et al. 


Questions touching (bel. 


1, The publication of a libel can not be established by a compa- 
rison of one paper, which is not proved to have been publish- 
ed, with another, published, but not produced, on the trial, 
nor its absence accounted for. 

2. Admissions of a defendant, in a letter, as to the publication 
of a libel, cannot be proved, where the letter itself is not 
produced, or its absence accounted for. 

$. Evidence of a general impression, that defendants are the 
editors of « paper, in which a libel is charged to be publish- 
lished——is not testimony that they are joint-partners and edi- 
tors thereof. ; 


In error to the Circuit Court of Dallas. 

This action was trespass on the case, by Simpson, 
against Wiley, M’Guire and Henry, for the recovery 
of damages, for publication of a libel, in a certain 
paper, of which the defendants were charged to be 
proprietors and editors; and whereby the plaintiff 
was charged as having violated his duty, as a post 
master. 

The defendants demurred to the declaration, 
which demurrer being overruled, they plead the ge- 
heral issue, and upon which a verdict was render- 
ed for the defendants. 

On the trial of the cause, a bill of exceptions was 
taken, which showed the following facts to have 
transpired on the trial. 

On the trial of this cause, the plaintiff produced a 
witness, Dr. Hogan, who was sworn and examined. 
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The plaintiff! produced and placed in his hands, a J 
newspaper, entitied “ Alabama State Intelligencer” J 
following which title, were the words, “ by Wiley ed 
McGuire & Henry—Wediesday morning, April 13 th 


1831;” (which paper was referred to.) ‘The wit J 
ness stated, that previous to the thirteenth day of J J? 
April, eighteen hundred and thirty-one, he took apa — P* 
per of the above title, printed at ‘Tuscaloosa; and C 
that he tuok it after that period, and may have done 
so at that date, but could not say positively. Plain = 
tiff then asked the witness, if the paper he held in FP 
his hand, bore a resemblance to the one he took from ed 
the office of the Alabama State Intelligencer. This 
question was objected to by the defendants; and the t 
objection was sustained by the Court. ” 
Plaintiff then asked the witness, whether it was 
ac 


the general reputation at Tuscaloosa, and other parts 
of the country, that defendanis were partners, ot q' 


joint editors, in the publication of the Alabama State 
Intelligencer. This question was objected to by de- : 
, 


fendants, on the ground that such facts could not be 
established, legally, by general reputation; and _ the 
Court sustained the objection. pe 


The plaintiff introduced one Tarver as a witness, “ 
who said he was before, and on, the thirteenth of - 
April, eighteen hundred and thirty-one, a subscriber, dr 
and took a newspaper, styled the Alabama State In- z 
telligencer, printed at Tuscaloosa; that he believed : 
he once paid the defendant, Wiley, a portion of his ; 
subscription for that paper. He was then asked, if " 
the paper then taken by him, did, or did not, contain ss 


an article, the same as the one contained in the paper 
exhibited in Court; and whether the same was, oF 
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*to the one he then 
took from that office. illuded to, purport- 
ed to contain a copy of , charged against 
and commenced—‘ Col. 
The defendants ob- 


answered; because the 


the defendants as a libel, 
Richard M. Johnson has,” 
jected to the question being 
paper the witness took, was not produced: and the 
Cyurt sustained the objection. 

The plaintil produced as a witness, Jo- 
that he had corres- 
pondent with Wi as one of the 
state Entellligencer, and he 
received replies 
Toa question by « 


to such correspondence. 
lants, witness answered, that 
ee was in writ 


such correspon ug: whereupon, de- 


fendants moved the Court, that the evidence was in- 
admissible—the letters not being produced ; and re- 
Phe Court sustained 
vidence was directed to be with- 
The witness, (Borden,) having stated, that he was 
post-mastor at C: at the newspaper 
stvled the Alabama State Intelligencer, came there, 
and that about the thi 
dred and thirty 
per, (before 


ighteen hun- 
ced fo look at the pa- 


say whether it resembled 
led as above. The 
juestion being answered 


those which came to | 
defendants object 
yourt sustained the objec- 
fon; and it was not answe 

Borden was further asked, if he had, or had not, 
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written and sent to Wiley, the defendant, a letter, (of 
which a copy was purported to be given in the arti. T 
cle contained in the paper presented, and to which 


y 
he was referred, and which purported to be written . 
by him, [Borden] to Wiley.) The answering of Fy 
which was objected to by defendants. 'The Court 
sustained the objection, and it was not answered— . 
the letter not being produced or accounted for. A 
The deposition of William 'l'. Barry was offered p 
to be read to the jury as evidence; but it was ob- f 
jected to by defendant, on the ground that a letter Fy, 
referred to by deponent, as signed Thomas H. Wi- p 
ley, was not produced. The objection was sustain p 
ed; and the Court excluded the deposition, which : 
was attached, with the affidavit and notice upon ¥ 
which the commission issued, and was sought to r 
be a part of the bill of exceptions. ‘ 


To all which opinions, sustaining of motions, ex- f 
clusions of evidence, and every other matter, as above 
set forth, plaintiff excepted; and asked for the same 


as his bill of exceptions. 
Which was accordingly done, and the plaintiff j 

° took his writ of error. ( 
HITCHCOCK, C. J.—This was an action brought ; 


by Simpson, against Wiley, et al.,in the Circuit f 
Court of Dallas county, for a libel. 


€ 
The matter charged as libellous, is alleged to have 9 
been written and published by the defendants, ina | 
paper called the Alabama State Intelligencer, print- I 
ed at Tuskaloosa, under date of the thirteenth of 
April, eighteen hundred and thirty-one. t 


The questions presented by the record, arise upot € 
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a bill of exceptions, taken by the plaintiff below. 
They are all of a similar character, and relate to the 
exclusion by the Court, of testimony offered by the 
plaintiff, to fix the publication upon the defendants. 
They are as follow— 

1. A witness, Doctor Hogan, was produced, by 
whom he proved, that previous to. the thirteenth of 
April, eighteen hundred and thirty-one, he took a 
paper called the “Alabama State Intelligencer,” 
from the oflice of that paper, printed in Tuskaloosa ; 
but whether he took it at that date, he could not 
positively state. He was then asked, if the paper 
presented to him, which was a paper styled the 
“Alabama State Intelligencer,” following which 
words, were the words, “ by Wiley, McGuire & Hen- 
ry—Wednesday morning, April 13, 1851,” bore a re- 
semblance to the paper taken by him from the of- 
fice. This question the Court decided to be illegal. 

2. The witness was asked, whether “it was the 
general reputation at 'Tuskaloosa, and other parts of 
the country, that the defendants were partners and 
joint editors of that paper.” This question was also 
decided to be illegal. 

3; A Mr. Tarver was produced as a witness, who 
swore that he had paid Wiley, one of the defendants, 
for the “ Alabama State Intelligencer.” He was ask- 
ed, whether the »aper he paid for, did not contain an 
article, in all respects, similar to the one shewn to 
him. The paper received by the witness was not 
produced. This question was decided to be illegal. 

4. A Mr. Borden was then produced, who swore, 
that he had corresponded with Wiley, as one of the 
editors of the “Alabama State Intelligencer,” and re- 
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ceived replies from him. Such correspondence was in 
writing, and the letters not being produced, this tes. 
timony was excluded. 

5. ‘The witness stated, that he was post-master, at 
Cahawba, on the thirteenth of april, eighteen hun. 
dred and thirty-one, and that the newspaper above 
alluded to, came to that oflice. He was then shewn 
a number of that paper, dated the thirteenth of April, 
eighteen hundred and thirty-one, and asked whether 
the paper which was shewn him, resembled those 
sent to his office. This question was pronounced il 
legal. 

6. He was then asked, if he did not write a letter 
to Wiley, a copy of which is purported to be given in 
the article contained in the paper shewn to him, 
This question was also decided to be Lig tl. 

7. The deposition of William 'T. Barry was pro- 
duced, to prove a publication by Wiley, in which he 
states, that he received a letter, signed Thomas H. 
Wiley, in which was enclosed a printed paper, (the 
libel declared on.) but the letter was not produced, 
for which cause the deposition was excluded. 

A verdict and judgment was rendered for the de 
fendant below; the case has come here by writ of 
error, and the several exclusions of evidence, as 
above stated, assigned for error. 

They present three points— 

1. Can the publication of a libel be established by 
the resemblance of one paper, which is not proved to 
have been published, to another which has been pub- 
lished, but which is not produced, nor its absence at 
counted for. 

2. Can a publication be proved by any admissions 
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ina letter, when the letter is not produced, or its ab- 


sence accounted for? 
3. Cana publication be proved by evidence of the 
ii 


general liapression, or reputation, t rough the coun- 
try, that the defendants were joint partuers and edi- 
torsof the paper? 

The first, third and fifth questions propounded to 
the witnesses, relate to the first; the fourth, sixth 
and seventh, relate to the second, aid the second 
question relates to the third point. 

It is admitted, that beiore a libel can be read at 
the trial, it must be proved to have been published 
by the defendant, or by others, with his privity, and 
when this is attempted to be done by other, than di- 
rect and positive evidence, such as, that the witnes- 
ses saw the defendant circulate the paper produced ; 
but when it is attempted by circumstancial proof, 
the party must proceed by the ordinary rules of evi- 
dence. 

In relation to the three atteuipts, embraced by the 
first point, it is analagous to an offer to prove the pa- 
per by a comparison of hand-writings, with this 
additional objection, that the paper with which the 
comparison is to be had, was not before the jury. 
Admitting the evidence to have been received, it 
would not still have established the fact of publica- 
tion by the defendants, as it would not have proved 
the publication of the paper produced by the defend- 
ants, which was the issue in controversy. 

It is only necessary to say, on the second point, 
that the best evidence of the facts contained in the 
letters referred to, would be the production of the 
letters themselves. No notice was proven to have 
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been given to the defendants to produce, on the trial, 
the letters between Borden and Wiley, and the fact, 
that the post master general thought proper, for rea- 
sons of public policy, to withhold the letter received 
by him, will not authorise the Court to suspend the 
rule of evidence, and allow that which is secondary, 

‘As to the third point, the evidence offered could 
amount only to hearsay, which belongs to another 
class of cases, and if proven, would not establish the 
main fact, to wit, the publication, by the defendants 
of the paper produced on the trial. 

It is true, that the connexion of the defendants 
with the “ Alabama State Intelligencer,’ and _ that 
the paper produced was issued from that oflice, both 
of which facts, it was necessary to prove, might de- 
pend upon proof of many circumstances, indepen 
dent of cach other, yet each fact, or circumstance 
must be established by evidence, legal in its charac: 
ter, and the difficulty of getting at the main facet, 
which, in England, has produced a statute upon the 
subject, does not authorise the Court to relax the 
established rules of evidence. 

There being, therefore, in our opinion, no evidence 
of a legal character excluded, the judgment must be 
affirmed. 
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ST. JOHN VS GARROW. 


As to acknowledgments, taking a contract without the 
statute of limitations. 


|. In actions, ex contraclu, any expression which amounts to an 
admission that a debt is due, or that a liability exists, will 
take a case without the statute of limitations, and revive the 
original cause of action. 

9, Such admission has the same effect, whether made to a cre- 
ditor, or a stranger; and is proper proof under a general re- 
plication to a plea of the statute of limitations. 


Samuel St. John, jr. declared in Mobile Circuit 
Court, against Samuel H. Garrow, as indorser of a 
bill of exchange. ‘The defendant relied upon non- 
assumpsit, and the plea of the statute of limitations; 
and under these pleas, the jury found a verdict for 
the defendant. 

On the trial of the cause, the plaintiff produced 
and read in evidence the bill of exchange, declared 
m,and proved protest for non-payment, demand of 
acceptance, refusal, and notice to defendant: and to 
take the case out of the statute of limitations, he 
introduced a witness, who testified, that in repeated 
tonversations with the defendant, about a year after 
the bill was returned, that he spoke of the said bill 
asa then existing liability, and assented to an ar- 
rangement which had been made with a previous 
indorser, by which time had been given him for more 
than a year, to pay the same. 

The p laintiff requested the Court to instruct the 
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jury, that a recognition of the demand, as a subsis- 
ting debt, in which the defendant was then liable, 
was suflicient to prevent the statute of limitations 
from beginning to run from the time it was disho- 
nored; and that the statute of limitations did not 
bar a recovery on the said bill, until after six years 
had elapsed from a recognition of the same, as an 
existing demand; and that an acknowledgment of 
the same, asa subsisting debt, within six years, was 
sufficient to prevent the operation of the statute— 
which charge the Court refused, and instructed the 
jury, that after the statute began to run, from the 
dishonor of the bill, a new acknowledgment was 
not sufficient to prevent the statute from running; 
that it required in addition thereto, a promise to pay, 
and that, in law, there was no diflerence, whether 
the six vears had expired, or had commenced 
running. — All which was excepted to; and the 
plaintiff took a writ of error. 


Gordon & Golthwaite, for piaintiff in error. 
Stewart & Thornton, contra. 


HOPKINS, J.—This was an action of assumpsit, 
brought by the plaintiff against the defendant as an 
indorser of a bill of exchange, drawn on the nine- 
teenth day of February, eighteen hundred and twen- 
ty-five, at ten days’ sight, presented to the drawee, 
for acceptance, which he refused to make, on the 
twenty-fourth of March, in the same year, and _ pro- 
tested for non-payment, on the sixth of April after- 
ward. 

Upon the trial of the plea of non-assumpsit in the 
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it Court of Mobile County, the plaintiff prov- 
ed every thing that was necessary; and to support 
the issues which he had taken to the pleas of the 
statute of limitations, he proved by a witness, that 
about a year after the bill was returned, the defen- 
dant frequently mentioned the bill to him, as a lia- 
bility which then existed, and assented to an arrange- 
ment that was made with a prior indorser, by which 
more than a year was given to that indorser, to pay 
the bill. —— this erunmnee the Circuit Court refused 
toinstruct the jury, tha .t proof of the acknowledgment 
of the debt, within six years before the commence- 
meat of the action, neni the bar created by the 
statute—and did | instruct them, that, to take the case 
outof the statute, an ackn ywledgment and a pro- 
mise to pi Ly were both necessary. 

A bili of except ns was taken by the plaintiff, to 
the refusal of the Court to give the instruction for 
Which he asked, and to that also, which was given. 

We think the principles are settled, that in actions 
econtractu, any expression which amounts to an 
admission that the debt was due, or the liability ex- 
sted at the time, takes the case out of the statute, 
and revives the original cause of action. 

Such an anknowledgment is an implied promise to 


pay, and is equivalent to an express promise. It has the 


same effect, whether it be made to the creditor, or ano- 
ther person, before the time had elapsed, which would 
lave created, but for the acknowledgment, the bar 
of the statute, or afterward. 

As an acknowledgment revives the debt, proof of 
he admission, supports the cause of action, stated 
ia the declaration, and is proper, under a general 
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replication to a plea of the statute. A cause of ac. 
tion is held to accrue, from the time an acknowledg. 
ment is made: the effect of one is, therefore the 
same, whether made before or after the bar of the 
statute was created. An acknowledgment tobe {ol- 
lowed by these effects, must be an unconditional one, 


that the debt is due, or the liability exists, when 
so crmneh the acknowledginent is made, and not merely that 
well at the demand was originally just.* i 
ean The acknowledgment in this case was, we think, al 
C Rep.404 sufficient to remove the bar of the statute; and the al 
2Stark, E. ee J : ‘ aa bi 
892-3; L.Court erred, both in refusing the instruction, for 
7 Blanshe which the plaintiff asked, and giving that, to which | , - 
ra io exception was taken. ui 
ey mayor Let the judgment be reversed, and the cause re: te 
‘act'ns,70 manded. 
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MOORE VS CLEMENTS. 


As to damages upon bills of exchange. 
As to demand of payment of a bill of exchange. 


1. The act of the twenty-first of December, eighteen hundred 
and thirty-two, reducing the damages on bills of exchange,— 
applies only to bills of which the Bank of the State of Ala- 
bana, or one of the Branches, is the owner; and not to bills 
owned by private persons. 

2. The protest upon a bill of exchange, 1s evidence of the facts 
of ademand, &c., unless these facts be put in issue by other 
testimony. 

In error to the Circuit Court of Bibb. 

This action was assumpsit upon a bill of exchange, 
by Clements, the endorsee, against Moore, the drawee. 
The bill was protested for non-payment; and the de- 
fendant plead, non-assumpsit ; payment; and accord 
and satisfaction ; and a verdict and a judgment were 
had for the plaintiff. 

On the trial below, the defendant requested the 
Court to charge the jury— 

First—That the damages, in the event of the 
plaintif’s recovery, could only be assessed at five 
percentum. ‘Chis the Court refused: and charged 
the jury—that the damages should be assessed at 
len per centum. 

Second—That a demand of the Cashier of the 
Bank, at the counter of the Bank, was not a sufli- 
tient demand: and if so, it was necessary to prove 
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Pye 
that the demand was made during banking hours, 
This charge was also refused. 

All which was excepted to. 


Stewart and Thornton, for pla‘utili in error. 
Ellis and Peck, coutra. 


PER CURIAM.—The defendant in error brought 
his action against the plaintiff in error, (in the Cir 
cuit Court of Bibb,) on a billof exchange of which 
he was drawer, payable at the Bank of the State of 
Alabama, to David R. Boyd, which, bill having 
passed through several hands, became the property 
of the defendant, by a regular chain of endorsements. 
On the trial, the judge was requested to charge the 
jury, that on a protest for non-payment, the defend- 
ant in error was only entitled to recover five per 
cent. damages, which was refused ; the Court in- 
structing the jury, that ten per cent. damages were 
recoverable. 

The Court were also requested to instruct the jury, 
that a demand of the Cashier of the Bank at the 
counter of the Bank, was not a suilicient demand, 
and if so, it was necessary to prove the demand 
was made during banking hours; which instructions 
were also refused by the Court. 

In regard to the damages recoverable on sucha 
bill, after a protest for non-payment, it is clear that 
the instruction of the Court was correct, and that 
the first section of the act of the twenty-first of 
December, eighteen hundred and thirty-two, “to re- 
duce the damages on bills of exchange, purchased by 
the Bank of the State of Alabama, or either of 
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its branches,” relates only to bills of which the bank, 
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or one of its branches, is the proprictor. meee © 


It appears that the protest for non-payment was 
before the jury, which by statute, is made evidence 
of the facts of presentment, non-acceptance, non- 
payment, &c.,7 and dispenses with the introduction jp. 397, 
of further proof, as to these pcints, by the defend- 
ait in error. ‘The latter instructions asked, then, 
unless it appeared, that there was evidence opposing 
the facts and inferences deducible from the protest, 
were immaterial, and might well have been refused. 
Judgment affirmed. 
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KENNEDY VS HITCHCOCK. 


As to evidence of a demand, in a proceeding for un- 
lawful detainer. 


1. In a proceeding for unlawful detainer, by A, for the use of 
B,—a demand by B, in his own name, is not evidence of the 
demand required before the jury. 


In this case, Henry Hitchcock, who sued for the use 
of Thadeus Sanford, exhibited his complaint for un- 
lawful detainer, against the plaintiff in error, before 
a justice of the peace, of Mobile county, and obtain- 
ed a judgment upon verdict of a jury. 

Upon the trial, a notice and demand of the premi- 
ses were produced, purporting to have been made in 
the name of “'T’. Sanford,”’—which the said Kenne- 
dy objected to, as not in conformity with the requi- 
sites of the law; but the Court overruled the objec- 
tion, and admitted the demand and notice, as pro 
per. 

The case was taken by Kennedy, by certiorar?, in- 
to the Circuit Court, where the proceedings of the 
justice, were affirmed, and judgment rendered for the 
plaintiff below. 

Kennedy thereupon took a writ of error, to this 
Court. 

Stewart and Thornton, for plaintiff in error. 

Gordon, contra. 


HOPKINS, J.—The only question, which it is ne- 
cessary to determine in this case, is, whether the de- 
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mand and notice required by the statute, and which 
was given in the name of Sanford, for whose use 
Hitchcock sued out the precept for an unlawful de- 
tainer against the plaintiff in error, was evidence 
upon the trial by the jury? It was admitted as tes- 
timony against the objection of Kennedy. 

The demand of the delivery of possession, must 
be made by the person, his agent, or attorney, enti- 
tled to the writ of unlawful detainer, before it issues, 
and that it was so made, must be proved upon the 
trial. In this case, the demand was made by Sanford, 
in hisown name, and notas the agent or attorney of 
Hitchcock. ‘The evidence of the demand ought to 
have been rejected by the justice of the peace, and 
the Circuit Court erred in affirming his judgment.* 

Let the judgment be reversed. 


HITCHCOCK, C. J.—Not sitting. 
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GAYLE VS RANDLE. 


As to pleas in short. 


1. Pleas, filed in a case, in short, by consent, must be such as 
contain substance——form only, being waived by such mode of 
pleading. } 

2. A plea in debt in an action, against a co-obligor of a bond, 
(though in short by consent,) that the holder was requested 
to sue the principal in time—should state that the debt was 
lost by the failure, and that the notice was Jn writing. 


This was an action of debt, by Randle against 
Gayle, in Dallas County Court, upon a note under 
seal, signed by Stephen Miller, Matt. Gayle, and 
James Goodwin. ‘The pleas were entered as fol- 
low— 

“The defendant pleads—frst, payment. Second. 
ly, that he was only security, and requested suit 
brought against Miller, principal, whe has since be- 
come insolvent, and absconded. ‘Taken in short.” 

To the second plea there was a demurrer, which 
was sustained, and judgment given for the plaintiff, 
from which he took a writ of error. 


Clark, for plaintiff in error. 
Philips 6; Edwards, contra. 


PER CURIAM.—The judgments in this cases 
must be affirmed. The demurrer to the second plea 
was properly sustained, 

When special pleas are agreed to be taken in 
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short, by consent of counsel, it can only be under- 
stood by the Court, that matters of form are waived, 
—they must contain substance, or that which, if ad- 
mitted, will make out a case for the party pleading. 

By reference to the case in 1 Stewart, 11, relied 
on by the plaintiff in error, it will be seen, that the 
plea does not state facts suflicient, under that deci- 
sion, to make out a defence. It does not state, that 


the means of recovering the debt, have been lost by 


the negligence of the plaintiff; neither does it state 
that the notice was in writing, 
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WILLIAMS AND HITCHCOCK VS TAYLOR. 


As to actions to recover the value of a slave, killed on 
board a boat, where hired. 


1. The strict rule now recognized in relation to the responsi- 
bility of carriers of goods,—does not apply to a conveyance 
of slaves. 

2. The owner of a steam-boat, who employs a slave thereon, 
is only liable to the owner of the slave, in the event of his be- 
ing killed, for gross negligence. 

3. Where the owner of a slave, who hires him upon a steam 
boat, at the time clearly knows of defects existing in such 
boat,—he assumes the risk of such accidents and iujuries as 
may occur therefrom, 

4, Trustees, authorised to receive the profits of a steam-boat, 
on which a slave is hired, are not liable. for injuries to suck 
slave, while on such boat,—it not appearing that they had 
a right to the possession of the boat, at the time of the im 


jury. 
5. Nor will the acts of one Trustee, without proof that they 
were authorised by the other, fix the liability of both in such 


a case. 


In this case, Henry W. Taylor, prosecuted an ac- 
tion of trespass on the case, in Mobile Circuit Court, 
against Nathaniel I*. Williams and Henry Hitchcock, 
for the recovery of the value of a negro man, slave, 
who had been hired on board a steam-boat, of which 
the defendants were charged to be owners; and 
which slave had been killed, as was alleged, through 
the carelessness and mismanagement of the agents 
and servants of the defendants. And the defendants 
plead the genera] issue—upon which judgment was 
given upon a verdict, in favor of the plaintiff. 
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On the trial, the plaintiff, in support of his action, 
proved, that the slave, to recover the value of whom, 
he commenced suit, was of his property, and had 
been hired by the plaintiff’s agent, to one George 
Davis, who had previously owned the steam-boat Lit- 
tle Erie; and that the said slave was employed on 
the said boat in the capacity of steward: that Wil- 
liams, one of the defendants, on being informed 
of said hiring, assented to it: that Williams had 
hired the clerk, and hands on said boat, or directed 
them to be hired, but that he told the clerk, at the 
time, that they must look for pay, to the profits of 
the boat, and her earnings. It was further in proof, 
that said boat had been conveyed by said George 
Davis, to the defendants, as 'Trustees—so that they 
might receive the profits of said boat during a cer- 
tain period, and then sell her,and apply the proceeds 
to the payment of several judgments and debts due 
by the said George Davis: that the deed of trust was 
upon record; and that after the trips of said boat, 
the books, accounts and monies, were handed over 
tosaid Williams. It was proved, that the slave was 
killed while the boat was ascending the river, after 
the making of the deed of trust—as supposed, by 
slipping and falling into the pit of the fly wheel of 
the boat, as she was running, and as he was passing. 
The plaintiff relied upon the fact, that the fly wheel 
was not sufficiently protected by strips or slats nail- 
ed across posts, or uprights in the frame, on each side 
of the fly wheel—the posts being there, but the slats 
being off. Several captains and pilots testified, that 
it was customary to have these slats—and that it 
Was very unusual to run a boat without them—it be- 
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ing dangerous. It was also in proof, that the boat 
was in the same condition when the slave was hired, 
as when killed. 

Upon these facts——the Court charged the jury, 
that if they believed there was negligence in the de. 
fendants, in running the boat, without slats; and that 
by reason thereof, the said slave was killed: and if 
the defendants caused the boat to be run, and hired 
hands for her—receiving the proceeds—that they as. 
sented to the hiring of the said siave,—then the de- 
fendants were liable, although they were but trustees, 

The Court further charged,—that the owner of 
the slave was not bound to enquire into the situation 
of the boat at the time he hired the slave; and if the 
boat was wholly unsafe, by reason that the fly wheel 
was not protected, and that the boat was thus used, 
—then there was such negligence as would make the 
defendants liable. 

The Court was asked to instruct the jury, that ne 
gligence alone, was not sufficient to charge the de 
fendants—that it should also appear that there was 
no negligence on the part of the slave: that there 
was a distinction between slaves, and other. proper 
ty—the law requiring slaves to take reasonable care 
of themselves. 

Also, that if the slave was hired to Davis, the 
owner of the boat, and was employed under a con 
tract with him, he not being agent of the defendants 
—the plaintiff should look to him. 

Also, that if when the slave was hired, the boat 
was in the condition, as when he was killed, and the 
situation of the boat was known,—the risk of acci 
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dent was assumed by the plaintiff. All which in- 
structions the Court declined to give. 
Bill of exceptions, and writ of error. 


Stewart for plaintiffs in error. 
Gordon and Goldthiwaite, contra. 


HOPKINS, J.—This is an action of trespass on 
the case. It was brought by Taylor, in the Circuit 
Court of Mobile county, against the plaintiffs in error, 
as the owners of a steam-boat. 

The object of the action was to recover the value 
of a negro man that belonged to Taylor, who, as it 
is stated in the declaration, had been employed asa 
steward on the boat, and during such employment 
was killed, from the carelessness of the agents and 
servants of the owners. 

Upon the trial of the cause, a bill of exceptions 
was taken by the defendants to the action, from 
which it appears, that the slave was killed, as it was 
supposed, by slipping and falling into the pit of the 
fly wheel of the boat; and the negligence relied on, 
to make the defendants liable was, that the fly wheel 
was not guarded by strips, nailed across posts in the 
frame, on each side of the fly wheel—the posts hav- 
ing been in the frame, without any strips. 

From the bill of exceptions, it appears also, that 
the boat was in the same condition, when the em- 
ployment of the slave commenced, as it was when 


he was killed, and that captains and pilots of steam> 


boats deposed, it was customary to have strips; tha? 
they never knew a boat without them, and it was 
unsafe to run one without them. 
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From the instructions which the Court gave to the 
jury, we understand, it was the opinion of the Court, 
that any degree of negligence makes owners of boats 
liable for the injuries suffered by their agents and 
servants, while they are engaged inthe business they 
had undertaken to do ona boat. 

It was anciently held, that a carrier of goods, for 
hire, was responsible only for ordinary neglect— 
This rule, so far as it related tothe conveyance of 
mere goods, was changed long since; but the strict 
rule upon the subject, which is now recognized, does 
not apply to the conveyance of slaves as passengers, 
by a carrier for hire; as the Supreme Court of the 
United States decided, in the case of Boyce against 


*2 Peters, Auderson.* For such passengers, a carrier is liable 


150. 





only for ordinary neglect. In that case, it was de 
termined also, that if slaves paid no hire for their pas 
sage, the carrier would be responsible only in a case 
of gross neglect. A less degree of negligence makes 
a carrier liable to a passenger, who has, or is bound 
to pay his hire, than is required to make him respot 
sible to one, from whom he is to receive no reward. 
It must require as greata degree of negligence to 
make an owner of a boat liable to an agent, or a 
servant, engaged in business on his boat, as it would 
to give a right of action against him, to a passeuger, 
who was bound to pay no reward for his passage. 
Neither such a passenger, nor aservant, who is hired 
to do business on a boat, pays any reward for his 
passage. By the engagement of such a servant, 
were he a free man, he would incur an obligation f 
go on the boat, and acquire a right to be there, and 
for his services while there, would be entitled to com 
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the § pensation ; but for his passage he would pay noth- 


rt, B'S: 
oii In this view of the case, if the serv vant be a slave, 
ind hisowner would be entitled to the compensation for 
hey his services, and the owner of the boat would be lia- 
ble to the master only, for the degree of negligence, 
for Which would make him responsible to the servant, if 
__ ff hehad been a free man, and had suffered an injury, 
of | Which did not cause his death. In such a case, a 
riot cartier is liable only for gross negligence, which is de- 
oes | fined to be the want of slight diligence, or a failure 
ors in the lowest degree of prudence, or an omission to 


the @ exercise the diligence, which men, habitually care- 
nst @ (eSs, OF “at little prudence, generally take in their own 
ble | concerns.” ‘fare on 
def The instruction of the Court to the jury, that ifBsilments. 
as they believed there had been negligence, without 
vase @ Specifying the degree of it, the defendants to the ac- 
tion were liable, was erroneous. But we do not think 
kes : 


and @ the rule, which regulates the liability of a carrier to 
on § Passengers, who pay no reward for their passage, is 
ard. | *Pplicable to the case of an agent, or servant, who 


a isa free man, and knows when he enters into an en- 
rag Sagement with a carrier, that the seat of the coach, 
wuld @ Which he agrees to drive, is without a railing, orthat 
get, the coach itself is unfit to be used; or, that there is 
age? defect in a boat, which must be a source of danger 
ired § ' him, while he shall pursue the business, that he un- 
he dertakes to do. The agent, or servant, takes upon 
ant, himself the risk of accidents and injuries from causes, 
ntof % Which he has knowledge. He acquires a right by 
P his contract, to go on the boat, and to compensation 
om} r the business he may do there, and knows when 
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he enters into his engagement, that he will be expos. 
ed to danger while he shall be employed in earning 
his wages. ‘Lhe carrier exposes himself to the peril 
for the purpose of earning freight, and the prospect 
of gain induces the agents and servants to incur the 
same hazard. But the only object of a passenger of 
any description, is, to be carried safely. If the ser. 
vant be a slave, and the master, or his agent, who 
made the engagement for the servant, knew, when 
he entered into it, of the defects in the boat, the same 
rule is applicable, which would apply, were the ser. 
vant a free man, and had made the contract himself 
But as it does not clearly appear, from the record, that 
‘Taylor, or his agent, who hired the slave on the boat, 
knew of the defect in it, when the contract was 
made, the judgment would not be reversed, for the re 
fusal of the Court to give the instructions, which 
were asked upon this point. 

From the bill of exceptions, it appears, that the 
boat had been conveyed to Williams and Hitchcock, 
as trustees; they had power to receive the pro 
fits for a limited time, and at the expiration of the 
period, to sell the boat, and apply the proceeds of the 
trust fund to the payanent of several debts due from 
one George Davis, who created the trust; was the 
former owner of the boat, and to whom the slave was 
hired. But it does not appear, whether the trustees 
had a right to the possession of the boat before the 
day when they would be authorised to sell, and when 
the slave was killed. If, at the time of the death of 
the negro, they had no right to the possession of the 
boat, they are not liable in any event. The fact 
stated in the bill of exceptions, that after Davis hired 
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os § theslave, Williams assented to it, has no effect if the 
ing § trusteees were not entitled to the possession of the 
til § boat; he assented to what he had no power to pre- 
ect § vent. If Williams hired other hands, when he was 
the f + notentitled to the control of the boat, the fact does 
‘of & not affect a case, which has no relation to the hands 
er § hedid hire. In no event can the acts of Williams 
ho § affect Hitchcock, without proof that the latter au- 
en § thorised them. ‘T'rustees have all equal power, and 
me § ought to unite in their acts. ‘They can not act sepa- 
er- rately, so as to charge each other.* oe 
elf The last point which we have noticed, was argued 
at # andhas been examined, because the case must bere- 
at, § manded; but it need not arise ona future trial, if it 
ras # should be proved, that 'Taylor, or his agent, knew of 
re — the defect in the boat, when the slave was hired to 
ich § Davis. 

Let the judgment be reversed, and the cause re- 
he § =manded. 


HITCHCOCK, C. J.—Not sitting. 
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The Hon. Henry Hitcucock, having resigned, previous to 
this term, Henry Gotptuwaire, Esquire, was elected to fill 
the vacancy, and the Court was organized as follows— 

The Hon. Artruur F. Horxins, Chief Justice. 

Hon. Henry W. Co tier, Associate do. 
Hon. Henry Gotptuwaite, Associate do. 
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